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The Decline of Collective Bargaining 
on General Wage Increases 


Condensed from an article by Benson Soffer, published in 
1 California Management Review 43-55 (Summer 1959), 
and printed with permission from California Management 
Review. Business address: California Management Re- 
view, Graduate School of Business Administration, Uni- 
versity of California, Los Angeles 24, California. Single 
copy price, $2.00. 


During the past decade, certain developments in 
wage bargaining have brought a substantial reduction 
in the incidence of strikes and in the number of de- 
cisions on negotiated general wage increases. 

This decline of bargaining on wage increases is not 
generally recognized because observers often fail to 
distinguish between genuine decision-making over the 
bargaining table and mere formality. There is, for ex- 
ample, only sham wage bargaining when individual 
plants of giant corporations bargain with a local of a 
small union, or when a giant union extends its pattern 
to a small employer in the industry. In these cases 
the only true decisions were made somewhere else by 
the larger party. 

Three trends have served to reduce the number of 
wage decisions: (1) the centralization of decision-mak- 
ing; (2) the longer-term wage contract; (3) the 
elaboration and extension of “pattern bargaining.” 
A description and critique of these practices is the 
purpose of this essay. 


THREE TRENDS 


Centralization 


One reason wage bargaining has become centralized 
is that many hitherto localized industries are expand- 
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ing geographically. Moreover, managements are con- 
trolling increasingly dispersed operations and diversi- 
fied types of products. Less obvious is the tendency 
of existing unions also to control more dispersed and 
diversified activities. 


Management centralization of wage-bargaining de- 
cisions persists, despite the decentralization trend in 
production management, because the decision on 
whether to agree to a wage increase or to take a 
strike remains a matter of corporate-level policy. 

There are many reasons why centralized decision- 
making in management creates a uniform wage in- 
crease for diverse operations. The most frequently en- 
countered case is the erection of new plants away from 
existing plants. Naturally, the union in the older 
plants tries to organize the new plants. If the 
union succeeds, top management must control 
plant labor policies in order to prevent whip- 
sawing. Irrespective of the outcome, however, the 
same wage increases are extended to the new plant 
either to avoid strikes or to convince the workers that 
they do not need a union. Thus, management’s cen- 
tralization of wage decisions has contributed to, as 
well as reflected, a tightening of the interrelation- 
ships among wages in different labor and produce 
markets. 


Union centralization has resulted from many changes 
in the union structure which parallel, and are adapta- 
tions to, the evolving structure of the large firms (or 
of the entire industry) in which the union operates. 
In these situations, the union reinforces and extends, 
beyond the limits of the firm, the centralizing trends 
found in management. Which party initiates the new 
structures of decision-making does not significantly 
alter the outcome. Local union autonomy in wage de- 
cisions wanes even where it is not necessary to en- 
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force the traditional policy of “taking wages out of 
competition.” 

Union centralization has assumed many forms, but 
all the variations seem to amount to more centraliza- 
tion of power—either (a) in the hands of the officials 
of the International Union, or (b) in structures creat- 
ed by the International Union to force local unions to 
make joint decisions in dealing with a single company 
or a branch of the industry. 

The Teamsters are an especially important example 
of the centralizing trend. A loose alliance of auton- 
omous local unions a decade ago, the International is 
now in the very advanced stages of a far reaching 
reorganization. 

Many forces have been altering the structure of 
hitherto decentralized unions. These unions have de- 
veloped centralized decision-making although employ- 
ers in several industries have resisted any broadening 
of the area of bargaining. Economic changes have of- 
ten been used as a rationale for eliminating regional 
power centers in the interests of the political domi- 
nance of the over-all administration. 

Though in most unions structural changes have in- 
deed accompanied economic changes, the structural 
changes do not usually seem to be carefully designed 
adaptation to the new structure of industry. Many 
are shaped as much by administrative expediency or 
empire-building propensities as by the requirements 
of effective bargaining. 

Forms of internal reorganization are: 


1. The merging of many small neighboring local 
unions into larger regional unions. 

2. Kstablishing of regional conferences to handle 
negotiations. 

3. Giving broad geographical jurisdiction over one 
branch of the industry to a particular local union. 
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4. Establishing national committees of top officials 
to “coordinate” bargaining on an inter-regional 
basis. 

5. Including newly organized locations in existing 
local unions so that “locals” become regional 
empires. 

6. Retaining giant “amalgamated” local unions 
(with miscellaneous jurisdictions) although they 
can be split into administratively homogeneous 
units. 


The forces behind the centralizing policy are its 
important advantages for the top-level officials of ex- 
panding and diversifying organizations. These ad- 
vantages are: (1) bargaining power can be increased 
and preserved by unitary control over a large organi- 
zation; (2) scarce resources, i. e., trained negotiators, 
can be economized and the administrative costs of col- 
lective bargaining can be reduced. 

Bargaining power is not static in our dynamic, 
shifting economy. Even unaggressive organizations 
must be concerned with having such power consoli- 
dated, disciplined, increased, and conserved. For de- 
fensive purposes, if for no other reason, diverse units 
are brought into the organizational structure of exist- 
ing companies and unions. An increasing quantity 
and complexity of working compromises will be re- 
quired, for the “big” organization that lacks cohesive- 
ness loses its enhanced bargaining power. Centralized 
decision-making on general wage increases is one 
short cut to internal cohesion. 

Administrative costs for operating a decentralized 
organization seem higher than those needed in a cen- 
tralized organization. 

The amount of resources that can be given to the 
task of negotiating and administering collective bar- 
gaining agreements often becomes a major determi- 
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nant of the structure of bargaining and decision-mak- 
ing in unions, because union members usually resist 
increases in dues with much spirit. The costs of bar- 
gaining are also important to the management of 
smaller companies. 


Long-Term Wage Parity Agreements 

The elimination of bargaining as an annual tradi- 
tion is the second trend that has contributed to the 
decline of collective bargaining. This has occurred in 
the most strategic and largest collective bargaining 
units—those of the major national manufacturing and 
transportation industries whose agreements cover over 
five million workers. 

The spread of long-term contracts was made pos- 
sible by a formula developed in 1948 by the General 
Motors Corporation. This formula provides for auto- 
matic wage increases, which guarantees a minimum 
annual increase in the floor under real wages during 
the life of the agreement. The precise amount of money 
wage increases cannot be predicted because of the 
“escalator clause” which adjusts wages frequently 
for small fluctuations in a Consumers’ Price Index. 
This formula I shall refer to as “wage parity,” be- 
cause it is an application of the concept used in deter- 
mining support prices for agricultural commodities. 

In most cases, long-term contracts have been intro- 
duced into an industry by the managements of the 
major corporations, possibly because the parity con- 
cept is very well adapted to decision-making for large 
conglomerate units. The more conglomerate the units 
falling under a centralized decision, the greater the 
need for a general policy like parity, which deter- 
mines minimum wage increases for all workers. Al- 
so, the more conglomerate the units, the more closely 
does the employer’s ability to pay approach an aver- 
age of the economy’s ability to pay. 
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The wage formula itself is a means of avoiding the 
burdens of frequent bargaining and its risks: uncer- 
tainties, frictions, costly delays, and strikes. Both 
sides can conserve resources and bargaining power 
frittered away in annual bargaining. 


Pattern Bargaining 


The scope and permanence of pattern bargaining 
have increased as the wage parity concept has been 
adopted in many unrelated industries. 

Today’s pattern bargaining differs from that of the 
1940’s in that it is based on a common idea, rather 
than consisting of simple imitations of others in dif- 
ferent circumstances. It is more permanent because 
parity is a long-term commitment, rather than a series 
of short-run expedient actions. Greater permanence 
has resulted also from the development of differen- 
tiated patterns which provide wage increases that are 
not identical in timing and amount, although the dif- 
ferences closely compensate for each other. Pattern 
bargaining has not only survived, but also has become 
more adaptable, more sophisticated, and more wide- 
spread. 

Recently, alliances on the national level have been 
consummated between different international unions 
operating in a single industry or in a single national 
company. (Local alliances of craft unions have exist- 
ed for a long time.) Also, the AFL-CIO merger has 
established a mechanism for coordinating policies of 
local industrial unions belonging to different interna- 
tional unions. 

Informal (and direct) coordination of bargaining 
may become a permanent result of the bilateral and 
multilateral union pacts which have developed in the 
past decade. 

These alliances lead to coordinated wage bargain- 
ing for several reasons. Of course, alliances are much 
less rigid and more fragile than joint bargaining. But 
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this is a strength rather than a weakness. Because an 
alliance is a limited commitment, it is more viable. 

Managements too have mended their fences. Avail- 
able information indicates more, not less, coordination 
of employer bargaining. 


THE CUMULATIVE PROCESS 


The three trends just described are not independent; 
they actually reinforce each other. 

1. Broad bargaining units covering a variety of 
areas and plants tend to breed longer-term agreements. ~ 
The possibility of internal conflict of interest and dif- 
ferences in bargaining within each group make fre- 
quent bargaining more precarious than it was when 
units were smaller and more homogeneous. The larger 
the area of bargaining the greater the protection 
against unusually large or small temporary wage pres- 
sures from both labor and product markets. 

2. The concept of wage parity promises a mini- 
mum guarantee of equity to all workers because it is 
based on the “performance” of the entire economy 
rather than any single industry. The formula which 
“protects” whatever bargain has been struck during 
the life of the contract provides a high floor under 
wage increases. All unions can unite on such a partial 
policy—although union rivalries may still feed on the 
issue: “how much more than parity?” 

3. The widespread acceptance of wage parity and 
the growth of coordinated decision-making by differ- 
ent companies and international unions supply a sub- 
stitute for centralization in our highly decentralized 
and particularistic collective-bargaining system. 

But the impact does not stop at this point; it is 
quickly felt in almost every sector of our economy. 
A few examples will illustrate the secondary and 
tertiary effects of wage movements required to per- 
mit less and less bargaining on wage changes. 
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1. Rural manufacturing plants are subjected to in- 
creasing, direct pressures to accept the wage increases 
adopted in major manufacturing centers. 

2. The distribution and service industries are par- 
ticularly susceptible to influences from these wage 
movements, for Teamsters are in an especially strate- 
gic position. They can bolster the weak bargaining 
position of many of these workers. 

3. As parity wage increases are spread over much 
of the economy, they are accompanied by price in- 
creases in competitive industries whenever they exceed 
the rise in productivity and throughout all adminis- 
tered-price industries which adopt parity mark-ups to 
preserve their margins of profit. Once prices rise, 
economy-wide wage escalation lubricates the inflation- 
ary mechanism, causing further automatic wage esca- 
lation. The effects on the level of prices, output, and 
the distribution of income and resources are ultimate- 
ly inflationary. 


IMPLICATIONS FOR THE FUTURE 


Centralization of bargaining structure, the parity 
concept, and the entrenchment of pattern bargaining 
all presage the future development of: (1) the collec- 
tive bargaining system itself; (2) the level and struc- 
ture of wages. 

Bargaining system: The emerging system of wage 
bargaining will be a considerably tightened version of 
our present formally decentralized system. Highly cen- 
tralized bargaining on general wage increases within 
each of a number of industrial sectors seems assured. 
The number of unions may decline and most will as- 
sume a multi-industry character. Therefore, any wage 
decision by one of these large groups, bargaining sole- 
ly for the workers in that sector, is likely to have an 
effect on other collective bargaining sectors. 
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The level of wages: The movements of our general 
wage level will be influenced by a wage decision in 
any one of these large “empires.” With the wide- 
spread acceptance of wage parity, our general wage 
increases will also be highly coordinated and simul- 
taneous. Thus, wage movements may be quite uni- 
form, even if bargaining is “decentralized.” 

Wage structure: The consolidation of each of the 
largest collective bargaining empires will soon result 
in standard union wage scales on a national or broad 
regional basis. Geographical differentials, as such, are 
nearly eliminated in the automobile, steel, and truck- 
ing industries. Standardization need not imply narrow- 
ing skill differentials, however. Nor do the trends lead 
to a rigid wage structure within each industrial em- 
pire. The only conclusions that can be reached from 
our discussion are: (1) wage structure changes will 
no longer be a result of local pressures but the result 
of deliberate national administrative policy; and (2) 
the amount of bargaining over individual job rates, 
and union interest in internal wage structures, will 
continue an already sharp decline. 


THE EASY WAY 


This system will continue to evolve unless it is halt- 
ed by political measures or industrial leaders reap- 
praise it, for it provides both union and management 
negotiators with an easy way out of the pressures 
and risks of frequent bargaining. Neither manage- 
ment nor unions will readily give up the system, for 
to do so would sacrifice three very useful devices: 
(1) a formula that insures an annual wage increase 
and eliminates the necessity for bargaining, satisfy- 
ing both workers and top management at the same 
time; (2) a method of making the bargain too unclear 
for workers and top management to criticize it effec- 
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tively; (3) a rationale that makes it difficult for the 
public to criticize the wage increases. 

1. It is a method of reducing strikes and worker 
unrest. These are costly to everyone and long-term 
wage parity contracts reduce both. Workers become 
accustomed to some gain each year. Leveling out wage 
increases in return for a guarantee of an annual gain 
is a good way of forestalling unrest. And the work- 
ers do not have to strike for these wage increases. 
Top managements and boards of directors have be- 
come defeatists because of the steady inroads made by 
unions in the early days of collective bargaining. 

2. The centralized, long-term wage decision is a 
form of natural camouflage. What was done was to 
make invidious comparisons difficult by changing the 
duration of the contract, and by varying the timing 
and amount of wage increases. Uncertainties were al- 
so used—especially the escalator clause which takes 
the amount of money wage increases out of the control 
of the negotiators. Another device, bargaining over a 
broad unit, injected more intangibles into the wage pic- 
ture. 

3. The long-term contract and the parity concept 
provide a rationale that protects negotiating parties 
from hostile public opinion, an advantage important 
to the largest corporations and unions. Automatic in- 
creases cannot be ascribed easily to the “irresponsi- 
bility” of the negotiators. Allegedly, they are based 
on general economic trends and on concepts of fair- 
ness to labor. 

But an ever growing part of the public also sees 
that the price of this policy is that the economic bene- 
fits of rising productivity are channeled to the par- 
ties directly involved rather than to society as a whole. 
The critics, however, are still at a disadvantage in 
assessing blame. The parity pattern is not inflationary 
when adopted in any particular company, but it be- 
comes inflationary as it is widely accepted in indus- 
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try. Yet, as long as the largest organizations use the 
parity pattern, it will be influential enough to be in- 
flationary. 


CONCLUSIONS 


We have seen how the changing structure of our 
economy is encouraging a policy of less and less col- 
lective bargaining on general wage increases. At the 
same time this policy has been, and will continue to 
be, extended beyond the limits required by economic 
forces. It does offer solutions and safeguards which 
seem beneficial in the short run, but which may be 
illusory in the long run. For it has entailed a com- 
mitment to an overly rigid long-term structure for in- 
dustrial relations which does not fit a dynamic, ever- 
diversifying, and decentralized economy. 

Our society needs both rapid economic growth and 
reasonable price stability, but parity forces a choice 
between them. And the small and weak, who are very 
numerous, have been squeezed economically for some 
time by the combination of farm parity, wage parity, 
and profit margin parity. If the present system be- 
comes hardened into tradition, we risk such legisla- 
tion as direct wage and price controls, detailed regu- 
lation of internal union affairs, or fragmentation of 
the bargaining system itself. 

Lower management and unionists are not likely to 
resist such encroachments very effectively, for they 
are not likely to feel very protective of a system in 
which they have little meaningful participation. More- 
over, unions and managements will be weakened by a 
system that stultifies rather than develops future 
leadership. In such situations, it is very easy to ag- 
gravate problems by hobbling organizations with 
growing bureaucratization, by smothering men with 
misguided executive paternalism, and by confining 
day-to-day collective bargaining at the plant level to 
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a minimal routine. Naturally, our collective bargain- 
ing system’s greatest strength—“the power of agree- 
ment”—will atrophy at the grass roots—where it is 
most needed. This pillar of our democratic society 
will weaken with the decline in meaningful authority 
for desirable innovation and genuine responsibility. 


Developing Some Needed Correctives 


The only widely discussed alternative to the “easy 
way out” is legislation to compel decentralization of 
bargaining—not a very realistic alternative, for the 
parties themselves are better able than is Congress to 
determine their structure of bargaining. 

There is no quick and easy solution to the decline 
of collective bargaining. The only way out of the 
“easy way out” is the “hard way out”: (1) bargain- 
ing as frequently as economic conditions change sig- 
nificantly; (2) making separate decisions for units 
with significantly different needs; (3) diffusing au- 
thority and responsibility sufficiently to make these 
lower level decisions meaningful; (4) building unco- 
erced teamwork and natural leadership wherever pos- 
sible at lower levels. 

A number of current conditions make this a most 
propitious time for taking steps to reverse this decline 
of wage bargaining: (1) the legal framework within 
which the large unions and corporations operate does 
not oppress either side; (2) we have emerged from 
a “sellers market” and the dangers of rapid inflation 
are slight; (3) there is now enough experience with 
bargaining under these balanced and stable conditions 
so that negotiators can become accustomed to facing 
longer-term realities of their specific situations; (4) 
there are ample resources for developing men able to 
negotiate and administer contracts. But especially im- 
portant to action now is that the longer we live with 
long-term contracts, centralized bargaining, and pat- 
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tern bargaining, the more used to them we will grow 
and the harder it will be to jettison the system. 

Individual courage, much effort and patience will 
be required to teach harried top managements and 
apathetic rank and filers that, in itself, bargaining is 
an opportunity and not a problem. As the necessary 
motivation is likely to be inadequate until the eleventh 
hour, I would like to make a few suggestions for eas- 
ing the transition into the “hard way.” 


*'We must not only use, but persist in the use of 
a gradualist approach. 

* A first step would be a reduction in the interim 
between wage negotiations. 

*The greatest defect of the parity formula can be 
eliminated by allowing escalators to operate only 
after there has been a substantial increase in 
prices. 


If government economic policy succeeds in reduc- 
ing the rate of inflation, and otherwise creates greater 
confidence and a sense of equity, the wage parity pat- 
tern will soon break up. As this pattern is a major 
force buttressing excessive centralization, its removal 
will provide an opportunity for using newly trained 
middle-level officials. The opportunities for these men 
to exert meaningful influence in reaching their own 
decisions would strengthen the men and the organiza- 
tions involved, create more satisfying industrial rela- 
tionships, bring new vitality to the bargaining process, 
and develop a structure of wages facilitating a more 
optimal distribution of income, use of resources, and 
balanced economic growth. Our nation needs more, not 
less, wage bargaining. 








Does the NLRB Have the Power to 


Decline to Exercise Its Jurisdiction? 


Condensed from an article published in 26 George Wash- 
ington Law Review 446 (March 1958) and printed with 
permission from George Washington Law Review. Busi- 
ness address: George Washington University Law Re- 
view, Washington 6, D. C. Single copy price, $1.00. 


I. INTRODUCTION 


When the United States Supreme Court handed 
down its decision in the case of Guss v. Utah Labor 
Relations Board on March 25, 1957, it closed tightly 
the formerly much debated line between federal and 
state jurisdiction of labor cases affecting “interstate 
commerce,” as provided for in the National Labor Re- 
lations Act, as amended. It is now clear that disputes 
which affect commerce are to be resolved strictly in 
accordance with the federal legislation. However, 
great difficulty lies in the area within the field of fed- 
erally pre-empted labor cases where the NLRB has 
declined to exercise its power to administer the federal 
act, thus creating what has been variously referred to 
as a “no-man’s land,” a “vacuum,” and a “hiatus,” in 
an effort to depict graphically the total lack of regu- 
lation in this field. Disputants, specifically employers 
and labor unions, who find themselves in this area 
have no remedy under the statute as it is presently 
administered and are now precluded from seeking 
redress outside the statute because this is a federally 
pre-empted area of law. Although no suit has yet been 
brought under the “due process” clause of the Consti- 
tution, the invitation to pursue this line of reasoning 
seems irresistible. 
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NLRB JURISDICTION 


The question presented by Guss was whether Con- 
gress, by vesting in the National Labor Relations 
Board jurisdiction over labor relations affecting in- 
terstate commerce, completely displaced state power to 
deal with such matters when the Board had declined or 
obviously would decline to exercise its jurisdiction and 
had not ceded jurisdiction pursuant to the proviso of 
section 10(a) of the National Labor Relations Act. 
The question was answered in the affirmative. 

In reaching its conclusion in the Guss case, the Court 
specifically refused to answer the question posed as 
the heading of this article. This question must ulti- 
mately be answered since clarification of this problem 
is a necessary prerequisite to the solution of the juris- 
dictional dilemma. It is the purpose of this note to 
explore and analyze the procedure followed by the 
National Labor Relations Board in adopting stand- 
ards of jurisdiction. 


II. JURISDICTIONAL STANDARDS OF THE LABOR BOARD 


From its inception the Labor Board has taken the 
position that it has the power to refrain from exer- 
cising its full jurisdiction. In its earliest days the 
Board based its determination of jurisdiction in each 
case that came before it on grounds relating to the 
type of enterprise involved. It is clear that in the 
early days of administering the act, the Board re- 
garded itself as having a statutory responsibility to 
prevent unfair labor practices “affecting commerce.” 
The Supreme Court championed the Board’s own 
determination that size of interstate trade of the busi- 
ness involved in the dispute should not be a limiting 
factor and the Board in turn cited the Court’s approval 
of its actions. 

In the ensuing years, however, the NLRB engaged 
in a gradual process of contraction of its jurisdiction. 
In determining how to meet this test, the Board set up 
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certain standards based largely on the dollar volume 
of business involved. These standards were initially 
announced in individual cases and then consolidated 
and published for the first time in 1950. 

In 1950 the Board established a “direct inflow” test 
in the Federal Dairy Co. case. In the Rutledge Paper 
Products case the Board engaged in some arithmetical 
calculations combining in effect the “inflow” and “out- 
flow” tests, to find that the employer was engaged in 
commerce within the meaning of the act. 

In 1954, the Board published a new set of juris- 
dictional standards (the standards referred to above 
in the Guss case), generally revising upwards the 
dollars and cents figure representing the minimum 
volume of business required for the assertion of juris- 
diction. 

In computing the “volume of business” as a stand- 
ard for jurisdiction, the Board has the problem of 
selecting the annual period to be used. It must also 
make a determination of an annual figure for em- 
ployers which have been in business for less than one 
year. There are other problems involved in this 
method of establishing standards, i. e., the determina- 
tion of how to apply the “volume of business” test in 
a secondary boycott case and how to deal with joint 
or allied enterprises. There are numerous other diffi- 
culties which have arisen in connection with the appli- 
cation of these self-imposed standards of restriction. 
It would almost seem as though the Board had suc- 
ceeded in contracting its authority (and thus work- 
load) in one direction only to be confronted with a 
burgeoning out in another. 


III. VALIDITY OF THE BOARD’S JURISDICTIONAL 
PROCEDURE 


A. The “Commerce” Question 


The validity of the Board’s dollars-and-cents “in- 
flow” and “outflow” tests of the volume of interstate 
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business by an employer as a basis for invoking its 
jurisdiction has never been before the Supreme Court. 
However, the Board has frequently pointed to the 
Haleston Drug Stores decision in the Ninth Circuit as 
an approval of its actions by a federal court. The im- 
portant distinction to be made with respect to that 
decision, however, is that the federal court did not 
pass upon the Board’s authority to dismiss complaints 
of unfair labor practices based upon an arbitrary set 
of limitations as to what is or is not “interstate com- 
merce.” 

Should the question of the NLRB’s jurisdictional 
standards per se reach the Supreme Court, it would be 
extremely questionable whether their propriety could 
be upheld in that Court unless it should care to deviate 
from its own language and innumerable precepts laid 
down with respect to both the original Wagner Act 
and the Taft-Hartley Act. The appearance of the fixed 
standards in 1950 and their continuance since that time 
have led to the present situation and may arguably 
represent an abdication of a responsibility imposed by 
Congress. 


B. Cession to the States 

Until the Guss decision, it was the NLRB’s position 
that Congress knew, at least constructively, that the 
Board had never exercised full jurisdiction, and that 
since Congress failed to include the jurisdiction prob- 
lem among the comprehensive Taft-Hartley amend- 
ments, a kind of silent ratification of Board policy 
was imputed by omission. However, Congress did take 
cognizance of the matter by providing in section 10(a) 
for cession of certain cases to state agencies operating 
under legislation consistent with the national act. This 
solution has not proved workable for the simple reason 
that the states have not adopted such legislation. It 
has been said of section 10(a), both on its face and as 
interpreted in the Guss decision, that it contains an 
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implied plea that the states bring their labor policies 
into line with the federal law. However, even if state 
legislatures were to follow this plea (which they have 
not done), the earliest possible time at which such 
result might be accomplished would be several years 
hence. 


C. Board Standards: Rule Making or Quasi-Judicial 
Decisions? 

It is clear that the NLRB feels its jurisdictional 
standards are something quite different from the usual 
administrative agency rule making. There is, in the 
minds of some, however, room for doubt. 

As to the premise that each decision announcing a 
standard in dollars is a substantive decision in the 
same sense as a court decision, reference must be 
made to the cases themselves. These decisions are cer- 
tainly unlike any court decisions setting forth substan- 
tive law as applied to a specific set of facts. Instead, 
it would appear that, at the point where the Board 
departed from its “case-by-case” consideration of 
whether a particular labor dispute affected “com- 
merece” and adopted minimum jurisdictional “stand- 
ards” which must be met by the enterprise involved in 
the dispute, it departed from adjudication and entered 
the field of procedural rule making. 


IV. SOME PROPOSED SOLUTIONS 


Any consideration of “solutions” should include 
mention of the fact that a Taft-Hartley amendment 
might be very difficult to enact in the present session 
of Congress. A hoped-for increase in the Board’s 
appropriation would probably be even more in the 
realm of wishful thinking. Advocates of a solution in 
the form of adoption of rule-making procedures by the 
Board in setting up monetary jurisdictional standards 
must first establish the validity of such standards as 
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a proper administrative “rule,” a matter open to 
serious doubt. Perhaps the Board’s own efforts to 
examine more carefully the possibilities of ceding ju- 
risdiction would provide a more realistic and less 
dubious approach. 

A suggestion has been made that some type of ces- 
sion formula might be worked out whereby the state 
labor tribunal would apply the federal labor law to a 
case which was ceded to it for disposition. A careful 
reading of the proviso in section 10(a) would not 
wholly preclude such an arrangement, at least on an 
interim basis. 


V. CONCLUSION 


A reasonable solution of the jurisdictional problem 
in labor disputes affected by the federal legislation 
must accept as a basic premise that it is the function 
of the National Labor Relations Board to ascertain 
whether the dispute is one “affecting interstate com- 
merce” and that in reaching its determination of this 
question, it should not apply any set standard of 
volume of interstate business. Each case must be 
viewed from the perspective of its own facts and the 
test in each case must be the effect of the labor dispute 
on the “free flow of commerce,” taking into considera- 
tion the immediate picture of the disputants and the 
over-all concept of commerce between the states. If 
this places a staggering load on the NLRB, as present- 
ly constituted, the solution might be found in “interim” 
or case-by-case cession agreements with a state agency. 
The solution should be found outside of self-imposed 
limits to the Board’s jurisdiction. 








Executive Development After 
Ten Years 


Condensed from an article by Marshall E. Dimock, pub- 
lished in XVIII Public Administration Review 91-97 
(Spring 1958), and printed with permission from Public 
Administration Review. Business address: 6042 Kimbark 
Ave., Chicago 37, Illinois. Single copy price, $2.00. 


Executive development programs, that is, attempts 
to sharpen administrative skills of employees who are 
thought by management to possess leadership poten- 
tial, have leaped into prominence in many countries 
since the end of World War II. Distinguishing such 
programs from regular academic study, customarily 
the employer selects participants and pays all or most 
of their expenses. While in all cases the objective is 
the same, the motivating needs depend on the stage of 
a country’s industrial and governmental development. 
In the United States and Great Britain, for example, 
the need for executive development is induced by a 
combination of overspecialization and bureaucratic 
procedures—significantly related to large size—which 
threaten to drain institutions of their initiative and vi- 
tality. In underdeveloped countries, the motivating 
factors are the need to develop administrative skills 
that can facilitate industrialization, to secure a better 
balance between the respective roles of business and 
government in the economy, and to overcome certain 
traditional cultural factors that limit administrative 
effectiveness. 

Since the need for executive development is great, 
the demand for training will continue; if present 
formulas and procedures are found wanting, they will 
be improved. Since many of these formulas and pro- 
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cedures have in fact been found wanting, the present 
paper is an attempt to discover the reasons for the 
deficiencies and to suggest the means of overcoming 
them. 


DIFFERING PROGRAM LEVELS 


Executive development programs are commonly of- 
fered at three levels, each with its own goals and meth- 
ods. Courses at the primary level are designed for 
relatively inexperienced men and women needing ori- 
entation and initial stimulation in the area of ad- 
ministration. 

Courses at the intermediate stage are for men and 
women of from ten to fifteen years of experience who 
are in the ranks of middle to top management. 

Courses at the third level—still, for the most part, in 
the experimental stage—offer training for top manage- 
ment, for people who have top power if not top age. 
The approach here must depend upon the aims and 
success of executive development at lower levels. 

Although the goals and methods at each of these 
three levels of training may be different, they have at 
least two objectives in common: first, to prod and ma- 
ture the individual’s philosophy of administration, and 
second, to prepare him to undertake policy planning 
and decision-making as his job increasingly requires it. 


THE NEED FOR EXECUTIVE TRAINING 


The higher an executive is promoted, the more must 
he deal with policy decisions of the most complicated 
and demanding kind. Will a proposed action, for ex- 
ample, advance the enterprise toward its destination? 
Will it strengthen the institution and help to guarantee 
its future vitality and security? Will it enhance the 
institution’s reputation? These are not merely intel- 
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lectual decisions; they involve questions of judgment 
and good taste. 

The relevance of this line of reasoning to an assess- 
ment of executive development programs now appears. 
We must train men and women to become better oper- 
ators; but we must also train them to become good 
judges of policies and of enduring values, a combination 
that includes both character and the wisdom of philoso- 
phers. But, if we are to develop sophistication in the 
matter of policies and values, we cannot very well train 
people up to the age of forty or so in nonpolicy and 
nonphilosophical subjects and then expect them sud- 
denly—like a shrub—to blossom forth in the larger 
area simply by pouring a little fertilizer around the 
roots. 

The executive’s biggest problems are not always ad- 
ministrative in the conventional sense; they are more 
often concerned with policy and survival issues: pres- 
sure groups, institutional size, competition, labor re- 
lations, administrative ethics, and so on. Men are not 
being trained in our universities or in the early stages 
of their business life to tackle such issues any better 
than their seniors do. 

I suggest that we begin to emphasize training for 
policy decisions and that we stop talking about train- 
ing men to become members of a “team” and begin to 
think about producing men who are outstanding in- 
dividuals in their own right. 


CRITICISMS OF TRAINING COURSES 


What are the causes of dissatisfaction with training 
programs in the United States? A group of executives 
in large corporations gave the following replies to this 
question: 

The first criticism was that these programs do not 
meet the need we have been discussing—preparation 
for policy-making; that they concentrate instead on 
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administrative techniques and process. Second, train- 
ing methods, as well as content, tend to follow set 
formulas which gradually acquire rigidity, slowing the 
search for what these people feel they really need. Fi- 
nally, there is too much emphasis on the group and too 
little on the individual, the whole man and not merely 
the mechanistic man in his limited work role. 


POSSIBLE IMPROVEMENTS 


If these criticisms of training courses are valid, then 
several major guidelines emerge. 

We should spend less time on the processes of deci- 
sion-making and more on what is being decided and 
why. 

Training at the top level should be more emphasized 
than at present, partly because the need for training 
is continuous and partly because of its tonic effect on 
the intermediate and primary levels of training. The 
harder policy decisions become, the greater is the need 
for peers to come together in a common program and 
to share the stimulation of joint endeavor. 

Today, many employers in large-scale industry and 
in government agencies are trying to decide whether 
to launch executive development programs of their 
own, as some have, or whether to support and improve 
those operated by independent institutions. The con- 
ception of broad policy-centered training helps to de- 
cide this. It seems clear that they should decide in 
favor of the independent institution. The educational 
role of the employer is on-the-job training for people 
needing special skills, which is a large assignment, and 
the matter should stop there. The employer, try as he 
may, will find company policy and method being con- 
fused with objective standards, which further increases 
the process of bureaucratization. Moreover, the inde- 
pendent executive development programs permit of- 
ficials to get away from their own outfits for a spell 
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and to secure a fresh point of view by associating with 
men of differing outlooks and experience. If an em- 
ploying institution runs its own program, it is hard to 
resist the temptation to indoctrinate, and if carried too 
far, the result is more or less open revolt against it. 

How long should the course be? A substantial pro- 
gram can doubtless accomplish more than a “quickie” 
course can hope for. The answer comes down to what 
it is hoped to accomplish. If the objective is to impart 
specific knowledge and ideas, then a few hours might 
suffice; but if the aim is to change a man’s outlook, his 
motivation, and even his personality, then twelve weeks 
is a short time no matter how favorable the circum- 
stances. 

At a certain point in this particular type of program 
a man tumbles to the fact that administration is a 
philosophy, a way of life, something that is not only 
challenging in this job but that could even unify his 
personality and interests in a way he had never sus- 
pected. In terms of money and status he has no more 
ambition or motivation than he had before, but in 
terms of his attitude toward his job and his fellows he 
has considerably more of both. I believe that this shift- 
ing of point of view occurs when a man sees that ad- 
ministrative techniques and policy decisions are a 
single element rather than separate ones, when he sees 
that job and personality fulfillment must go together. 
I conclude that we are vainly hoping for miracles if we 
plan and conduct courses ranging, say, up to six weeks. 
And I must add that even a twelve week course must 
be of the highest quality or little observable effect is 
produced. 


CONTENT AND METHOD 


How is the objective of producing executive leader- 
ship translated into method? It must be recognized at 
the outset, I believe, that no one method by itself will 
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do all that needs to be done. My observations and those 
of others I have talked with indicate that lectures 
should be kept to a minimum; cases should be used 
sparingly and only when they are related to the main 
subject under investigation; general discussions and 
debates should be scheduled only after the subject has 
been thoroughly explored. 

The curriculum of an executive development course 
should be arranged to produce a unified, fully inte- 
grated result, which is enthusiasm for the process- 
policy activity known as administration, in a way that 
will enable a man to form his own philosophy and pro- 
vide his own on-going stimulus to improvement. 

Where policy is concerned, there is an internal and 
an external aspect of almost every question. In the 
handling of people, for example, personnel manage- 
ment is largely internal and industrial relations is 
largely external; in finance, budgeting is largely in- 
ternal and taxes are largely external; and it is the same 
with administrative decentralization and laws govern- 
ing the location of industry; with internal operating 
rules and regulations, and the regulation of public 
utilities by a legislature. 

Course administrators achieve the objectives of se- 
curing sustained interest and stimulating independent 
thinking by carefully thinking through the kind of 
impact they want to make on enrollees, the number of 
subjects needed, their interrelationships, the sequence 
of topics, the variety of possible methods, the materials 
to be made available, and the time schedule. All of this 
is worked out in detail, nothing is left to chance. 

How do you resolve the age-old conflict between the 
individual and the group? How do you guard against 
the appearance of the “organization man,” the spine- 
less conformist who is the opposite of the enterprising 
executive? You do this by combining the best of two 
methods. Within the group there soon comes to be a 
division of labor, but at the same time the members all 
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work together on analyses, reading assignments, re- 
ports, and so on. They produce a report attempting to 
solve the problem in question and containing state- 
ments of principle covering both administration and 
policy, and they defend this report together against 
the attacks of other syndicates as an executive would 
justify himself when he appears before his policy board 
or legislative committee. 

But enrollees learn also that it is individuals who 
provide leadership and initiative; and that the group is 
only as strong as the quality of its members. Within 
the group and among the whole membership of the 
program, a man speaks for himself and his traits of 
independence and leadership, if he has them, soon ap- 
pear in group discussion. He does not hesitate to dis- 
agree with the majority so long as he thinks he has the 
better case. Emphasis is on originality and dissent, 
initiative and enterprise; conformity as conformity is 
held in low esteem. 


THE FUTURE 


What of executive development in the decade that 
lies ahead? My guess is that there will be fewer pro- 
grams, with refresher courses as needed, but better 
ones; that significant new advances will occur in the 
training of top executives and that this will have a 
beneficial effect on departmentation and training in 
the universities; that an increasing number of pro- 
grams will be set up to train top men in both industry 
and in government; that public policy will come to be 
more emphasized than administrative techniques; that 
the administrators of executive development programs 
will spend most of their time on planning and evalua- 
tion and that the actual conduct of the program will be 
handled primarily by the members themselves on the 
ground that self-learning provides a continuing mo- 
tivation and momentum. 
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Legal Protection for Critical Job 
Interests: Union-Management 
Authority Versus Employee 
Autonomy 


Condensed from an article by Alfred W. Blumrosen, pub- 
lished in 13 Rutgers Law Review 631-665 (Summer 1959), 
and printed with permission from Rutgers Law Review. 
Business address: Rutgers University Press, 30 College 
Avenue, New Brunswick, New Jersey. Subscription price 
$6.00 for this issue. 


Legal conceptions based on an assumption that em- 
ployers and unions are generally antagonistic will not 
effectively deal with the problems created by employ- 
er-union agreement. Industrial realities continually 
elude our attempts to confine them within a concep- 
tual framework. The result is that we must constant- 
ly refine that framework. 

We will examine the basis of the combination of 
union-employer strength and then turn to an analysis 
of the rights of the individual employee in relation to 
joint union-employer action under a labor agreement. 

Union-employer agreement has a complex basis. 
Those who conduct labor relations for employer and 
union are forced, by the nature of their work, into 
daily contact with each other over myriad problems. 
In view of such extensive contact, it is not surprising 
that broad areas of agreement do develop. 

The union and employer claim a broad privilege 
for their joint activities. This claim has three bases. 
First, unions and employers are engaging in an im- 
portant task, the operation of the industrial produc- 
tive system. Second, they perform this task in a so- 
cially approved manner. Third, both parties claim 
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representativeness. Management claims to represent 
“millions of investors” as labor claims to represent 
“millions of workers.” 

The impact of such joint action on the individual 
employee will be of concern to us here. The conflict 
between individual autonomy and joint union-employ- 
er authority cannot be resolved solely by use of the 
concept that the union owes a fiduciary duty to the 
employee. Nor can it be resolved solely by a firm 
determination to protect individual employee rights 
against union encroachment. 

The task of recognizing, evaluating, and limiting 
the scope of employer-union joint action is illuminated 
by an examination of three recent cases. All attest 
to the scope of the claim to freedom of decision-mak- 
ing made by union and employer. When the union 
refuses to process an individual employee’s claim, the 
effect is approval of the employer’s position. This ap- 
proval is as much a manifestation of the power of un- 
ion and employer acting together as is the signing of 
the labor agreement itself. The combined power of 
union and employer supports the action. Limitations 
on this power have not been spelled out with any 
degree of clarity by the cases. Although various ef- 
forts have been made to identify the basic considera- 
tions which should govern the disposition of the prob- 
lem, the issue is still an open one. 


EXHAUSTION OF REMEDIES 


The precise question to be examined is this: Where 
an individual complains of an employer decision un- 
der a labor agreement containing a grievance proce- 
dure terminating in arbitration, but the union declines 
to process the case, is judicial relief available to the 
individual? 

Many courts have begged this question by applying 
an exhaustion of remedies doctrine. Since, in most of 
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these cases, the employee had not exhausted his reme- 
dies, there was no need for judicial exploration of the 
substantive problem which arises if the remedies are 
exhausted or the exhaustion requirement is waived. 
That problem is whether the employee has substan- 
tive rights against the employer. 


A. The Exhaustion Doctrine: Grievance Procedures 


Exhaustion of internal review procedures before an 
action at law is commenced by the employee promotes 
the process of joint union-employer decision-making 
by keeping channels of union-employer communication 
open. The exhaustion requirement protects these chan- 
nels by making them exclusive and preventing early 
recourse to some other mode of settlement. 

Promotion of union-employer controversy settle- 
ment is an object and function of the doctrine of ex- 
haustion of remedies as applied to the grievance pro- 
cedure. If the grievance procedure is not used at all, 
then the policy of promoting voluntary settlement is 
frustrated. 

1. Total Exhaustion. There are two reasons why 
the full exhaustion of the grievance procedure is re- 
quired to satisfy the policy favoring consensual settle- 
ment. 

First, higher management officials, removed from 
the immediate transaction, and charged with the over- 
all conduct of the employer’s labor relations, may 
make an appraisal of the complaint which is more 
likely to lead to settlement. 

There seems sufficient probability of adjustment at 
the highest level of management-union dealings to re- 
quire that this level be reached. 

The second reason for requiring full exhaustion 
rests in considerations of judicial administration. 
Even if it could be shown that full use of the griev- 
ance procedure does not result in more union-employ- 
er agreements than partial use of the procedure, total 
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exhaustion would still be required. If it were not, 
the court would be faced with the unpleasant choice 
of either determining that a specific percentage or 
number of steps in the grievance procedure was suf- 
ficient, or else evaluating, in each case, the adequacy 
of the last step taken. 

While the exhaustion requirement thus promotes 
union-employer settlement, the courts nevertheless ap- 
ply it when the dispute is between the individual and 
the employer. 

2. The Futility Exception. Exhaustion of internal 
review procedures is not required if it would be futile 
for the employee to seek such relief. Futility is meas- 
ured by the principle of voluntary settlement, not by 
the principle of a fair or impartial hearing. 

The futility exception to the exhaustion require- 
ment operates only when the chance for voluntary 
settlement through the grievance procedure is patent- 
ly absent. In such a case, it is futile to use the internal 
review procedures because they cannot produce a set- 
tlement. 

If management has indicated it will process only 
those grievances presented by the union, then the em- 
ployee need not waste his time seeking voluntary set- 
tlement, but may bring his action. Management’s po- 
sition may be established by contract with the union, 
by past practice, or by actions or statements in the 
particular case. 

3. The Ineffectiveness of § 9(a). Since the provi- 
so gives the employee no assistance in securing a 
hearing before the employer, it has no impact on the 
requirement of exhaustion or the exception for futility. 
If the employer has indicated that he will deal only 
through the union, exhaustion is not required. Other- 
wise it is. In either case the proviso to 9(a) is ir- 
relevant. 
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B. Exhaustion of Remedies: Arbitration 

1. As Limiting Substantiwe Rights. Application 
of the exhaustion doctrine to arbitration indicates ju- 
dicial approval of this prompt, economic, and relative- 
ly satisfactory system of private adjudication. The 
exhaustion requirement applied to the grievance proce- 
dure supports voluntary union-employer settlement. 
The same requirement applied to arbitration supports 
a tribunal with final powers of decision. Where the 
union refuses to arbitrate and the employee may not 
arbitrate on his own initiative, the application of the 
exhaustion concept becomes a matter of substance be- 
cause it completely terminates the employee’s con- 
tract rights. If the employee must exhaust remedies 
which he cannot utilize before he can present a sub- 
stantive claim in court, then he can never present 
that claim, and we must conclude that he has no le- 
gally enforceable rights under the labor agreement. 

2. Problems of Clarification of Indiwidual Rights. 
The recognition of any individual employee right is 
inconsistent with the powerful union and employer de- 
sires to control labor relations in the interest of ef- 
ficient functioning of the productive system. Rather 
than risk loss of all individual rights by making a 
claim which is too broad, we should develop a set 
of limited but meaningful individual judicially pro- 
tected rights, recognition of which is the price which 
union and employer must pay for the privilege of 
otherwise unfettered freedom of operation of the pro- 
ductive system. 


IDENTIFICATION AND PROTECTION OF 
INDIVIDUAL RIGHTS 


We may now turn to the task of defining the area 
in which individual claims will be recognized. What 
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is essential is a set of guide lines derived from earlier 
decisions and applicable to future cases which suf- 
ficiently identify and simplify the issues which must 
be faced in modern context. 

The claims of union and employer to freedom in 
their joint action must be balanced with the claims 
of individual employees to legal protection for their 
“rights” under the labor agreement. A rational bal- 
ance of these claims requires judicial protection for 
some individual employee interests, coupled with a 
form of relief least likely to interfere with the union 
and employer in running the industrial establishment, 
and a safety valve to take care of cases of extreme 
union and/or employer misconduct. 


A. Critical Job Interests 


The idea that the employee may control all griev- 
ances which affect him is unworkable. The interest 
in union-employer freedom of decision is simply too 
strong for any such absolute conception of individual 
rights. Only those claims which are based on an exist- 
ing labor agreement and are basic to the individual 
employment relationship should be subject to individ- 
ual control. Those claims we may call critical job 
interests. 

Any action which destroys the employee’s claim to 
gainful employment is critical. Therefore, in dis- 
charge cases the employee must be able to secure legal 
protection. This same theory would justify judicial 
intervention where the employee complains of major 
disciplinary action which will substantially destroy 
the employment relationship. 

An employee claim for compensation for work al- 
ready performed should be judicially recognized on the 
principle of avoidance of unjust enrichment. However, 
the concept of compensation must be carefully limited 
in two ways. First, it applies only to work already 
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performed, so as to preserve the bargaining power 
of the union and employer to alter conditions of em- 
ployment prospectively. Secondly, it applies only to 
basic wages. This concept includes the hourly or week- 
ly base rate, vacation and severance pay. It does not 
include merit increases, holiday or overtime or other 
premium payments. 

The third facet of the employment relation which 
requires judicial protection is seniority. Protection 
should be given to the acquired job status against 
wrongful layoff, or failure of automatic promotions. 
It should not extend to claims for less substantial 
preferences such as shift choice, starting time, or the 
like. 


B. The Theory on Which Relief Is Sought 


1. Against the Employer. The employee seeking 
legal protection for his critical job interest claims that 
a wrong has been done to him by both the union and 
the employer. The employer violated the labor agree- 
ment by his treatment of the employee. This viola- 
tion was such that, had the union pressed the matter, 
it would have gone to arbitration. 

2. Against the Union: Scope of Duty. But the 
union, acquiescing in the employer decision, may have 
wronged the employee by violating the obligation 
which the labor organization assumed when it under- 
took to represent all the employees, the fiduciary du- 
ty of fair representation. The employee must show that 
the union, in refusing to process his claim, has violat- 
ed its duty. 

To protect the individual’s claim against total sub- 
ordination to the group, the union’s obligation must 
be defined as a duty to process all meritorious claims 
of employees concerning critical job interests. Wheth- 
er a claim is meritorious must be measured from the 
vantage point of the individual, not the group. 
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C. Judicial Determination of Meritorious Nature of 
Claim 

It is necessary to develop criteria by which a court 
may make a preliminary evaluation of the merits of a 
claim that a critical job interest has been invaded 
before relief is granted. 

If the court is competent to determine arbitrability 
when the action is between union and employer, it 
is equally competent to do so at the instance of a 
single employee. Judicial relief would be available 
only where the court found some merit in the employ- 
ee’s contention in connection with a critical job claim. 


D. Type of Relief Available—Arbitration 

The damage remedy as such plays a relatively small 
role in labor law. The individual employee is protect- 
ed today, not by the damage action, but by the order 
directing that the employer recognize his interests. 
This order of specific performance may be issued by 
an arbitrator, a labor board, or a court. Such orders 
are the acceptable and preferable method of protect- 
ing an individual employee. Specific enforcement of 
the union’s obligation to adequately represent the em- 
ployee is the appropriate remedy in the situation un- 
der discussion rather than the damage remedy. The 
remedy that should be available to the employee is 
an order directing that his case be arbitrated. 

Upon establishing a meritorious case of employer 
interference with a critical job claim which the union 
has refused to process, the employee is entitled to an 
order directing that the union proceed to process his 
claim through arbitration, in the same manner as other 
claims are arbitrated. In short, the employee is en- 
titled to an order binding on the employer, directing 
that the union perform its fiduciary duty. 

If the court orders the union to proceed to arbitra- 
tion, the costs should be borne in the same manner as 
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are costs of other arbitrations to which union and 
employer have voluntarily submitted. 

It would be an idle gesture to send the employee’s 
claim to a tribunal where a majority of the arbitrators 
were opposed to it in advance, or where the arbitrator 
felt it desirable to reach whatever result could be 
agreed upon between union and employer. Therefore, 
the pattern of arbitration established under the con- 
tract might have to be modified by the court in a 
particular case, in order to insure that the employee 
received a fair hearing by the arbitrator. 

The court should not substitute itself for an arbitra- 
tor and hear the case on the merits, but should con- 
tinue the employee to the remedy normally available in 
industrial disputes—arbitration. : 


E. When Damage Action Is Available 


1. Eatreme Misconduct. The employee should be 
allowed to seek damages measured by the value of 
lost job rights instead of arbitration only in cases of 
extreme misconduct by either the union or the em- 
ployer or both. The damage remedy is appropriate 
only where it would be manifestly unfair to compel 
the employee to remain in the job situation or lose the 
value of his job rights. What constitutes extreme mis- 
conduct must be determined by a process of judicial 
empiricism. 

2. Election of Remedies. The employee may seek 
arbitration whenever he can meet the standards dis- 
cussed in preceding sections of this paper, regardless 
of the moral quality of union or employer conduct. 
But he may seek damages only when he can establish 
extreme misconduct. In such eases, he has a choice. 
He can give up the employment relation and seek 
damages or he can try to secure reinstatement through 
arbitration. The doctrine of election of remedies should 
apply to this choice. The employee may take either 
road, but not both. 
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The election of remedies doctrine with its finality, 
coupled with the fact that an employee may fare better 
on the merits before an arbitrator than before a court, 
will keep all but the most outrageous cases from tak- 
ing the route of the damage action. The bulk of the 
cases in which relief is granted will terminate in arbi- 
tration. In the few cases of extreme union and/or 
employer misconduct, the individual’s interest in per- 
sonal dignity ought to prevail against the wrongdoer’s 
desire to be free of judicial restraint. 


SUMMARY AND CONCLUSION 


Our concern has been with liberty and authority 
in a modern setting involving a new concentration of 
power which has not yet been dealt with by the legis- 
lature. It is here that the principles of growth of 
the common law must define the role of the individual 
in the employment relation for the second half of the 
twentieth century. 








Small Business and Labor- 
Relations Problems 


Condensed from an article by Eddy S. Feldman, published 
in 24 Law & Contemporary Problems 183-191 (Winter 
1959), and printed with permission from Law & Con- 
temporary Problems. Business address: Duke Station, 
Durham, North Carolina. Single copy price, $2.50. 


INTRODUCTION 


Distinctions in statutory regulating schemes which 
are based upon size may take the form of variations 
in volume of business, size of contracts with the fed- 
eral government, number of personnel employed, num- 
ber of employees covered under pension and welfare 
plans, and the specific activity of the employer. 

To a practitioner, it does not appear that such labor 
problems as a small businessman may have are dif- 
ferent radically from those of his larger counterpart. 
What does appear to be different is the variation in 
attitudes and methods of solving these problems. 
Smallness frequently implies less knowledge of man- 
agement techniques and of legal rights, duties, and 
remedies. It also implies a lesser residuum of “power” 
in the individual employing unit. These two charac- 
teristics of smaller business can, and do, justify some 
distinctive descriptions of small business labor prob- 
lems. 


NONCOLLECTIVE BARGAINING PROBLEMS 


The small businessman’s troubles begin when, be- 
cause of lack of knowledge of the obligations imposed 
upon him by statute or by the law of the collective 
bargaining agreement to which he may be a party, he 
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fails to live up to those obligations and he is called 
upon by someone—an aggrieved employee or a govern- 
mental agency—to conform to them. He may have a 
general knowledge of his obligations but be trapped 
into specific error by his unawareness of nonobvious 
interpretations of law by administrators or courts of 
both. A good illustration of the opportunity for ex- 
pensive error is the overtime provisions of the Fair 
Labor Standards Act. 

In ordinary noncollective bargaining situations, 
knowledge of obligations is the important thing in 
employment relations. The small businessman has 
many sources available for the acquisition of knowl- 
edge: administrative agencies; trade associations and 
chambers of commerce; professional advice of lawyers, 
accountants, and business consultants; business serv- 
ices; and other publications. Experience teaches one 
that many small businessmen do not avail themselves 
of these aids, and until they reach an understanding 
that knowledge is strength, and probably money as 
well (even if only in the sense of penalties not in- 
curred), they will continue not availing themselves of 
the knowledge. 


COLLECTIVE BARGAINING PROBLEMS 


Whether he is organized or not, the small business- 
man is concerned with collective bargaining. If he is 
confronted with an organizational campaign among his 
employees, or if he is simply asked to sign a contract 
without consultation with or consideration of the 
wishes of his employees, he is faced with the neces- 
sity for making decisions he is quite possibly ill- 
equipped to make. While it is not invariably true that 
an employer will seek to avoid organization, it is prob- 
ably the case that he would regard himself better 
off without it. His first inclination is to resist organi- 
zation, and it is at this point that his need for knowl- 


38 








SMALL BUSINESS AND LABOR-RELATIONS PROBLEMS 


edge becomes acute and that he should become aware 
of the necessity of evaluating his own power residuum. 
He is not likely to know the extent of the proscriptive 
restrictions on his own actions if he is an employer 
covered by a labor relations statute at some level. 
Even the answer to the threshold question of whether 
he is a covered employer will dictate the appropriate 
course of action. If it is answered incorrectly, the 
results may be costly. 

Once the small employer is organized, or he has 
agreed to recognize the union, a contract must be 
worked out and an entirely new set of problems con- 
fronts him. Again, the relative lack of knowledge, ex- 
perience, and power will work to his detriment unless 
he takes steps to acquire the knowledge and neu- 
tralize the complex of power. And, again, the prob- 
lems of the small employer are different only in de- 
gree from those of the larger employer. They will take 
their form from many external factors, such as the ex- 
tent of collective bargaining in the area and in the 
trade or industry of which the employer is a party, 
the relationships between production and teamster 
employees and their unions, the responsibility of local 
union leadership, the attitude of the entrepreneur, and 
his ability to pass on increased costs to his customers. 

Lack of knowledge and power in negotiating will 
lead to needlessly higher wage rates and more onerous 
administrative conditions, as well as to restrictions 
which may deprive the employer of needed freedom 
to adopt techniques of production and compensation 
which will enable him to survive. 

Joint collective bargaining on the employers’ side 
will at least lead to consistent contract terms for 
every employing unit; and if the group is confronted 
with the ultimate weapon—the strike—the possibility 
that all employers will shut down if one of them is 
struck may conceivably act as a restraining influence 
on the union. 
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While there may be a trend to uniformity and a 
development of “patterns” on the part of the settle- 
ments, unions are in a real sense limited in the wages 
and conditions they may exact by their knowledge 
that if some limit is exceeded, the employer will be 
forced out of business and the union members will 
lose their jobs. Employers cannot rely on these limi- 
tations on unions, though, and power must be faced 
with power. 

By combining employing units, small employers may 
wield great power. The problem is getting the small 
employers to get together in the first place and getting 
them to remain together in the face of negotiating 
crises. 


CONCLUSION 


The approach of the small businessman unused to 
employing professional counsel will be relatively un- 
skilled and less farsighted than that of his larger 
counterpart. Essentially, the course for the small 
businessman is clear: he must obtain knowledge and 
power. If he is to be successful, he must work at this 
quest just as much as at any other phase of his busi- 
ness, be it design, finance, or sales. And he must be 
prepared to pay for this knowledge and power, just 
as he would for any other element of his enterprise. 
There need be no special legislation, special agencies, 
special counsel for any small businessmen in this area 
of activity. There must be only a special desire and 
special effort to acquire the knowledge and strength 
needed for carrying out any policy decisions which 
the small businessman may have made. 








Age Discrimination in Employment: 
Legislative and Collective 
Bargaining Solutions 


Condensed from a comment published in 53 Northwestern 
University Law Review 96-108 (March-April 1958) and 
printed with permission from Northwestern University 
Law Review. Business address: Northwestern University 
School of Law, 357 East Chicago Avenue, Chicago 11, 
Illinois. Annual subscription, $6.00. 


One of the most perplexing problems facing manage- 
ment, labor, and the public, is discrimination in the 
employment of the older worker. The term “older 
worker” is used here to designate any employee who is 
discriminated against in the employment relation be- 
cause of age. 

It will be assumed throughout that discrimination 
because of age should be mitigated. This comment will 
consider various attempts and proposals to accomplish 
this goal, either through legislative action or through 
collective bargaining negotiations. 


REASONS FOR DISCRIMINATION BECAUSE OF AGE 


In a recent survey the predominant reasons offered 
for not hiring the older worker were that he (1) was 
unable to meet production standards; (2) was unable 
to meet physical requirements imposed by the com- 
pany; (3) lacked the flexibility to meet changing con- 
ditions; (4) increased pension and insurance costs to 
the company; and (5) was close to retirement age. 
Many of these reasons are unfounded. 
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LEGISLATIVE SOLUTIONS 


The idea of anti-age discrimination statutes has re- 
ceived little attention in the past. Such statutes, which 
have been adopted in only five states, typically provide 
that it shall be unlawful for any employer to discrim- 
inate in the hiring or discharge of an employee because 
of age. 

[There are] five types of anti-age discrimination 
legislation: (1) legislation absolutely barring discrim- 
ination in hiring because of age, with appropriate pen- 
alties; (2) legislation expanding the fair employment 
practice type of legislation, which utilizes the concilia- 
tory and educational approach of the state commission 
on discrimination; (3) legislation requiring all indus- 
tries to employ a certain percentage of older workers; 
(4) legislation requiring only new industries, which 
notoriously bar older workers, to employ a certain per- 
centage of older workers; (5) legislation giving firms 
a tax rebate as a subsidy for employing older workers. 

While legislation will not in any sense provide a 
single answer to the problem of age discrimination, it 
will serve a useful purpose. Government can give legal 
sanction to something it believes is right. There will 
be many firms who will conform to the law, and many 
others who will re-evaluate their employment policies. 

For the present time, proposals to require industry 
to hire a certain percentage of older workers and pro- 
posals of tax subsidies should be discarded. Only 
recently have studies pointed out much of the falla- 
cious reasoning behind age discrimination. To assume 
that industry must be compelled or bribed to handle 
the problem is doing an injustice to the business com- 
munity. Nor should the attempted solution be cast in 
the form of absolutes which might cause industrial 
strife and perhaps, in the long run, more discrimina- 
tion. The older worker does not want to be forced on 
an employer; rather, he wants to be hired for his 
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capabilities. Industry must be made to recognize and 
utilize these capabilities. 

Legislation prohibiting age discrimination in em- 
ployment, in the form of expanded FEPC laws or, in 
the absence of state FEPC legislation, in the form of 
statutes utilizing education, mediation, and concilia- 
tion as primary weapons, should be enacted. Ideally, 
such legislation should be administered by a separate 
agency or division which is fully familiar with the 
problems involved. 


COLLECTIVE BARGAINING AND AGE DISCRIMINATION 


The activity of individual unions in this respect 
varies considerably, depending upon the age of their 
members, the age of the union leaders, the nature of the 
organization, and the stage of unionization achieved. 


Job Retention 


Seniority is the most effective device which unions 
have developed to protect the older worker’s job secu- 
rity. 

It should be noted that most seniority provisions 
benefit only the older worker who has accumulated 
years of service and are of no help to the older worker 
who has been hired only recently. Seniority is de- 
signed primarily as a reward for long service. 


Hiring Policies 

Hiring is a phase of employee relations which, for 
the most part, has remained outside the scope of col- 
lective bargaining. Management has maintained what 
it claims is its “inherent right” or “prerogative” to 
impose employment policies in selecting workers to 
fill open jobs. 

One of the main goals of organized labor should be 
the expansion of contract provisions specifically pro- 
viding for the older worker. The incidental benefits 


43 








INDUSTRIAL RELATIONS DIGEST 


that result from seniority are insufficient to meet the 
problem. Furthermore, seniority is valuable chiefly in 
an immobile and rigid labor market which benefits 
neither business nor labor. Increased emphasis should 
be placed on job engineering and job reassignment. 
Job engineering involves the adjustment of the job to 
suit the man, while job reassignment requires that a 
man with declining abilities be shifted to another job 
less taxing. 


CONCLUSION 


The many administrative problems which will be en- 
countered once legislation is passed, as well as the 
forced application of such legislation to individual 
instances of discrimination, will greatly limit the work 
an enforcement agency can perform. Its main jobs will 
be those of adopting a government policy which looks 
askance at discrimination, and establishing an educa- 
tional program. Organized labor, on the other hand, 
has the opportunity to deal closely with the problem 
on a plant, company, or industry-wide basis. The leg- 
islative program should be supplemented by strength- 
ened collective bargaining provisions which offer 
greater security to the older worker, giving him the 
opportunity to move to jobs he can do. Only through 
the joint efforts of industry, labor, and the government 
can unnecessary age discrimination be eliminated. 


eae oa 








Public Review Boards: A Check on 
Union Disciplinary Power 


Condensed from an article, published in II Stanford Law 
Review 497-517 (May 1959), and printed with permission 
from Stanford Law Review. Business address: Stanford 
University, Stanford, California. Single copy price, $1.50. 


In 1953 the Upholsterer’s International Union of 
North America (UIU) provided in its constitution for 
a board of prominent citizens to review the internal 
disciplinary actions of the union. Similar provisions 
were adopted by the United Automobile, Aircraft and 
Agricultural Implement Workers of America (UAW) 
in 1957. This departure from traditional union dis- 
trust of outside interference appears to be a significant 
advance in union democracy. 

Perhaps the greatest threat to union democracy lies 
in the arbitrary exercise of union disciplinary power. 
Yet union discipline is essential to preserve cohesive- 
ness of purpose and to enforce collective-bargaining 
agreements. The problem then is not the utility of un- 
ion discipline, but the standards and procedures by 
which members may be protected from its arbitrary 
exercise, as well as the procedures by which a mem- 
ber may assert grievances against the malfeasance of 
union officers. 

Recent findings of the McClellan Committee con- 
firm the view that in at least some instances these 
procedures may result in complete domination of the 
union by corrupt officials. Moreover, present proce- 
dures contain inherent weaknesses that render fair 
administration more difficult. While the severity of 
these problems may be mitigated by appeal to the in- 
ternational, bias may be just as great at that level. 
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Because of common-law opposition to interference 
with the internal affairs of nonprofit associations, the 
courts traditionally have been reluctant to interfere 
in union affairs. However, the courts have intervened 
in appropriate cases by construing the union constitu- 
tion as a contract between the union and its members 
or by finding in union membership a property right 
entitled to legal protection. Because unions traditional- 
ly associate resort to the courts with betrayal, and 
because of the delay and expense involved in litiga- 
tion, the courts offer only limited protection to in- 
dividual members. 

Federal regulation of internal union affairs does 
not directly affect the problem of arbitrary exercise of 
union disciplinary powers. While absence of federal 
regulation appears to leave a wide scope of legislative 
authority to the states, such state legislation has been 
incomplete and of dubious efficacy. 

Increased public concern over the internal affairs of 
unions and the inadequacy of present disciplinary 
procedures promises an increase in federal supervi- 
sion based on the assumption that the unions either 
have not coped with the problem of union democracy 
or are inherently unable to do so. It is this challenge 
to union self-regulation which has led to the adoption 
of the public review boards. 


ORGANIZATION OF THE BOARDS 


Perhaps the surest guarantee of fair administration 
of discipline would be the establishment by the union 
of a completely independent judicial system to which 
complaints could be addressed in the first instance, 
and which would be empowered to try cases and hear 
appeals. The cost of such a system, however, would 
be prohibitive, and the active engagement of outsiders 
in all levels of internal union affairs would be likely 
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to create as many problems as it would solve. The 
course of the UIU and UAW, therefore, has been to 
retain an internal system of trial and appeal with ul- 
timate review in certain cases by an impartial board 
of reputable nonmembers. Although there is no sub- 
stitute for a fair initial trial, the very existence of 
the review board is intended to foster the fair ad- 
ministration of union laws and policies. 


UIU Appeal Board 


A board of disinterested “persons of good repute” 
is created to serve for a term to be determined by 
the convention. The number of members is unspeci- 
fied. They are to be selected by the convention, one 
member being designated as chairman who in turn is 
to select one to three members to hear a particular 
appeal. 

A UIU member or local officer directly affected by 
any action or decision of the local may appeal to the 
International General Executive Board. If, after final 
disposition by the General Executive Board, he is still 
dissatisfied, appeal may be taken to the next inter- 
national convention. In the alternative he may seek 
review by the Appeal Board, but only if the case 
involves the imposition of punishment by a subordi- 
nate body of the UIU upon a member or officer for 
alleged violation of the union’s laws or policies. 
Since the General Laws do not delineate the Board’s 
procedure, the Board, on its own motion, has adopted 
procedural rules. 


UAW Public Review Board 

The UAW Public Review Board is also selected 
from “persons of good public repute” who have no 
affiliations with the UAW. The Review Board consists 
of seven members selected by the international presi- 


47 





INDUSTRIAL RELATIONS DIGEST 


dent and subject to the approval of the International 
Executive Board and convention. The term of office 
is the period between international conventions. The 
chairman of the Review Board is authorized to appoint 
panels of not less than three members to consider ap- 
peals. 

As in the UIU, any member or subordinate body of 
the UAW may appeal any decision of the Internation- 
al Executive Board to the international convention or, 
in certain cases, to the Public Review Board. In con- 
trast to the UIU, the UAW does not limit the cases 
appealable to the Review Board to disciplinary ac- 
tions against members. The Public Review Board may 
hear any case decided by the International Executive 
Board regardless of its origin, unless it involves the 
union’s collective-bargaining policy or the handling 
of a grievance in which there is no allegation of fraud, 
discrimination, or collusion with management. 

The 1957 amendments to the UAW constitution en- 
able a member to obtain relief for any violation of 
the AFL-CIO ethical practices code by the interna- 
tional union or a subordinate body, and if satisfactory 
relief is not obtained through internal union proce- 
dures, appeal may be taken to the Public Review 
Board. 

The Review Board’s disposition of all matters raised 
by appeal is expressly made final and binding on all 
parties. While the UIU limits review to compliance 
with the General Laws, the UAW constitution is silent 
with regard to the standards to be applied. 

The UAW constitution requires the Public Review 
Board to conduct a hearing, unless after a preliminary 
investigation it is convinced that the appeal is frivo- 
lous. All parties have a right to counsel. The Board 
is further empowered to make its own rules of pro- 
cedure, hire its own staff, and set up offices apart 
from any UAW office. The Union Executive Board 
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accounts must be audited annually. The Review Board 
is further required to submit to the membership an 
annual report of its activities, including a summary of 
all appeals taken. 


THE OPERATION OF THE BOARDS 


The UIU’s Appeal Board, for example, has had 
occasion to decide only one appeal, in which the 
Board, through Chairman Archibald Cox, affirmed the 
decision of the General Executive Board. 

The UAW Public Review Board reversed the In- 
ternational Executive Board in one case involving the 
suspension of a member for suing a local officer with- 
out first exhausting his union remedies and in two 
other cases where the Executive Board had overturned 
a local election. The Review Board affirmed cases 
involving the Executive Board’s reversal of the dis- 
missal of a member for misconduct on the job and the 
Executive Board’s dismissal of charges of election ir- 
regularities. It also affirmed the Executive Board’s 
imposition of an administratorship over a rebellious 
local and the suspension of the local officers for re- 
sorting to a civil court before exhausting their union 
remedies. 

It is interesting that the UAW Board, which is not 
limited by specific language in the constitution, takes 
this narrow view of its power; while the UIU Board, 
in the face of limiting language, has suggested that 
its proper function is more extensive. 

As evidenced by the UIU’s rules of procedure, 
it is likely that the two Review Boards will adopt 
standards identical to those applied by appellate 
courts in reviewing findings of trial courts or of ad- 
ministrative agencies. Such standards would appear to 
be inappropriate for this purpose. 


49 











INDUSTRIAL RELATIONS DIGEST 


On the basis of the performance of the Boards to 
the present time at least two generalizations are ap- 
parent: First, the number of cases appealed has been 
small, from which fact several inferences might be 
drawn: the rank and file may not be adequately 
informed of the Boards’ existence and their purposes; 
there may also be the fear that the stigma attached 
to challenging the union in the courts will be carried 
over to appeals to the Review Boards; it may, on the 
other hand, demonstrate that the abuse of disciplinary 
power in these unions is a rare occurrence. 

Second, it is apparent that the Boards’ effectiveness 
has not been put to a crucial test. The UIU Board, in 
its single case, merely approved the decision of the 
General Executive Board, and the UAW Board, al- 
though reversing the international in three cases, spe- 
cifically noted in its annual report that these were 
cases of oversight or failure to appreciate the impor- 
tance of procedural guarantees rather than instances 
of corrupt conduct. 


PROSPECTS 


No mechanism has been created whereby the Boards 
are able to assure compliance with their orders. The 
question whether the courts will give effect to Board 
decisions has not yet arisen, but it seems that there 
are at least two possible approaches. First, the courts 
could treat the Board as merely another echelon of 
appeal within the union, giving it neither more nor 
less weight than a determination of members’ rights 
by the Executive Board or international convention. 
Second, under an alternative rationale, conforming 
with the conception of the union constitution as a con- 
tract, the provisions creating the Boards could be con- 
strued as an arbitration agreement. Under this view 
the “award” of the Board would have considerably 
more finality, since review is generally limited to the 
“arbitrability” of the dispute. 
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In the absence of specific language of arbitration, 
treating the Board as another echelon of review with- 
in the union is probably the approach which the courts 
may be expected to follow. 

The possibility of submitting internal disciplinary 
cases to arbitration, however, should not be overlooked 
by other unions in considering similar methods for 
review of disciplinary actions. If the concept of pub- 
lic review of union activity is to have any substantial 
effect on democracy within the labor movement gen- 
erally, there must be some way of extending its opera- 
tion to those unions which are not prepared to adopt 
it voluntarily. 

There may be several methods by which this could 
be accomplished. First, the AFL-CIO might specifi- 
cally approve and commend such Boards to its affil- 
iates. Or the AFL-CIO itself could adopt a single 
Board of Public Review and require its affiliates to 
permit their members final review of union determi- 
nations there. 

Various forms of legislation have been suggested. 
One writer has proposed the adoption of a require- 
ment that union decisions be submitted to the review 
of a panel made up of one member selected by the 
union from a list of experts prepared by the AFL-CIO, 
another selected by the Secretary of Labor, and a 
third selected by the first two members. 

A further suggestion has been made for review by 
a governmental agency. Such review would be limited 
to “basic membership rights” and the union constitu- 
tion would be adhered to unless, under a defined 
standard, it would be considered contrary to the public 
interest. 

The 1959 labor reform bill, as presented by Senator 
Kennedy, similarly encouraged union self-help in main- 
taining union democracy. After outlining specific and 
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detailed controls over reporting and disclosure, trus- 
teeships, and elections, the proposal declared: 


It is in the national interest that . . . labor or- 
ganizations . . . voluntarily adopt or subscribe 
to codes of ethical practices obligating (them- 
selves) . . . to adhere to principles and proce- 
dures which, with due regard to their traditions 
and background and their customary forms and 
procedures, will effectively eliminate and prevent 
improper and unethical activities in the adminis- 
tration of their affairs. . . . 


To aid the Secretary of Labor in the administration 
of the Act, provision was made for an Advisory Com- 
mittee on Ethical Practices made up of fifteen mem- 
bers appointed by the Secretary—five each from pan- 
els submitted by unions and employer groups, and five 
representing the public. Although this committee 
would have no formal review function, it does suggest 
that official recognition is being given to the possible 
benefits which may be derived from public scrutiny 
of the unions. 

While retaining these provisions, the Senate added 
others which reverse the philosophy of noncompulsory 
regulation of union discipline. Title I enacts a bill of 
rights for unions members, and section 607 imposes 
criminal sanctions for disciplining any member for 
exercising such rights. 
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Right to Work Law Issues: 
An Evidentiary Approach 


Condensed from an article by Daniel H. Pollitt, published 
in 37 North Carolina Law Review 233-268 (April 1959), 
and printed with permission from North Carolina Law 
Review. Business address: The University of North Caro- 
lina School of Law, Chapel Hill, North Carolina. Single 
copy price, $1.25. 


The issue of right to work has reached the ballot 
or legislative stage of development in at least forty 
states: nineteen states, mostly in the South, North 
Central, and Rocky Mountain area, have adopted 
them; four other states first adopted and then re- 
pealed them; and twenty states, mostly industrial, 
have rejected them. 

The recurrent problem presented by right-to-work 
legislation has caused great public debate. Yet the 
high emotional intensity engendered by these debates 
has never been matched by a corresponding degree 
of knowledge. 


Right-to-Work Laws 


The term “right to work” is misleading. It is far 
more accurate to describe such legislative measures 
as “voluntary union membership” laws rather than 
“right-to-work” laws as their principal purpose is to 
outlaw “compulsory unionism” by making it illegal 
for management and a union to sign an agreement 
requiring all employees to join the union and/or pay 
union dues as a condition of continued employment, 
i.e. to sign what are known as “union security” agree- 
ments. 


“Union Security” Agreements 


The term “union security” agreements is used to 
describe a variety of contractual provisions between 
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management and unions designed to strengthen the 
union by giving it some degree of control over the 
individual employee. Union security agreements take 
many forms. Union security devices are nothing new 
in this country. 

Not only are union security devices of ancient line- 
age, they were also in common use. In 1946, the year 
preceding the enactment of the Taft-Hartley Act, 
slightly over 11 million of the approximate 15 million 
employees working under collective bargaining agree- 
ments were covered by some form of union security 
device. 

Why did and do unions deem it desirable to sign 
“elosed shop” and other agreements requiring mem- 
bership in a union as a condition of employment? 
There were and are four principal reasons, reasons 
which often overlap and duplicate one another. 

First, in many situations there can be no union with- 
out a union security agreement. This is true in those 
industries marked by sporadic employment of rela- 
tively short duration such as the construction industry, 
the maritime industry, the tourist resort industry, the 
entertainment industry, and others. The union agree- 
ment must be made before employment begins or not 
at all. 

A second reason why unions desire closed shop or 
other forms of union security agreements is to pre- 
serve the principle of exclusive majority representa- 
tion during a strike. 

With compulsory membership, the employee who 
ignored the picket line could later be subjected to fine 
and even dismissed from his job for his derogation 
of group authority. Since right-to-work laws deprive 
unions of power to negotiate with employers for con- 
tracts giving them authority to discipline those who 
break ranks during a strike, many labor spokesmen 
have called them “right-to-scab” and “right-to- 
wreck” laws. 


54 








RIGHT TO WORK LAW ISSUES 


A third reason why unions want a closed or union 
shop lies in the need for self-protection from the anti- 
union employer. The historic technique for destroying 
a union is to fire the most active and popular union 
members. This technique is not available to the em- 
ployer who signs a closed shop contract permitting the 
union to designate replacements for discharged em- 
ployees. 

A fourth reason why unions and union members 
want union security agreements is to eliminate the 
so-called “free rider.” In the absence of a union 
shop agreement, there are employees who refuse to join 
the union and yet enjoy the benefits of working in 
an organized plant. These employees, called “free 
riders” or “free loaders,” naturally are resented by 
the dues-paying union members and this resentment 
ferments a demand for an agreement requiring all 
employees to pay for the benefits they receive. 

The Taft-Hartley Act authorized the states, in their 
discretion, to outlaw the union shop entirely. Section 
14(b) provides that nothing in the act permitting the 
union shop shall be construed as authorizing such 
agreements “in any State or Territory in which such 
execution or application is prohibited by State or Ter- 
ritorial law.” Thereafter, the battle over the union 
shop, and whether it should be banned by a right-to- 
work law, raged in forty states with contentions run- 
ning a wide gamut. 


Do Right-to-Work Laws Entice New Industry? 

One of the peripheral arguments advanced in sup- 
port of right-to-work laws is that they attract new 
industry. All studies, however, indicate that right- 
to-work law states have not received more than their 
proportionate share of new industry, and that the en- 
actment of right-to-work laws is in no way responsible 
for their increase in non-farm employment. 

A study of the percentage increase in manufactur- 
ing employment in the eleven states in the southeast 


D9 





INDUSTRIAL RELATIONS DIGEST 


(five of them original “right-to-work” law states) 
demonstrates that the enactment of such laws has 
little or no effect on an industrialization program. The 
growth of industrialization in this area is not a re- 
cent phenomenon. Industrialization has shown a con- 
tinuous growth since 1899 with the enactment of right- 
to-work laws in 1947 having no noticeable impact. 

Interviews with business concerns which did move 
south in the postwar years demonstrate that the de- 
cision to move southward was not motivated to any 
extent by the existence of right-to-work laws or by 
a low wage scale economy. Industry moved south for 
three primary reasons: interest in the southern mar- 
ket, interest in southern materials, or interest in the 
availability of southern labor. 

There are some companies, however, which moved 
south to avoid labor unions. These companies are 
largely in the apparel, shoe, and textile industries. 
Just what percentage of new jobs are created by the 
arrival of this type of concern is unknown. However, 
this type of industry, the type that goes south to 
avoid union wages, does not increase the economic wel- 
fare of the state where it settles. It exploits rather 
than develops the economy, and thereby makes the 
region less attractive to that industry which is “mar- 
ket oriented.” A 1956 study of economic conditions 
in North Carolina clearly demonstrates this fact. 


Do Right-to-Work Laws Curtail Strikes and Create 
Industrial Peace? 

The enactment of right-to-work laws did not cur- 
tail the number of strikes in the eleven original right- 
to-work law states. In eight of the eleven original 
right-to-work law states (Arizona, Georgia, Iowa, Ne- 
braska, North Dakota, South Dakota and Texas) the 
percentage of the nation’s strikes have increased 
since 1947. For the seven-year period prior to 1947, 
the combined eleven right-to-work law states had an 
annual average of 3.55 per cent of the nation’s strikes; 
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in the seven-year period following 1947, the percent- 
age increased to 4.51 per cent. 

The fact that right-to-work laws have failed to cur- 
tail strikes is not surprising. The premise of those 
who claim that a right-to-work law will curtail strikes 
is that strikes are caused by union demands for a 
“anion shop” and that consequently, when a union 
shop is made illegal, a primary cause for strikes is 
removed. This premise, however, is not true. As the 
Department of Labor tells us, most strikes are caused 
by disputes over rates of pay and day-to-day working 
conditions. Strikes for a closed or union shop are 
responsible for only 7 per cent of the man-days idle 
due to work stoppages. 

Right-to-work laws have not only failed to prevent 
work stoppages, but they have the detrimental effect 
of depriving the employer of what he wants most 
from a union—a firm “no-strike” pledge for the dura- 
tion of the collective bargaining agreement. Many 
unions refuse to sign such agreements in the absence 
of a closed shop contract unless they are excused 
from liability for the acts of those over whom they 
have no control. Unions feel that if they have no 
power to punish malcontents and others who lead 
“wildeat” strikes, they should not assume responsi- 
bility for ensuring there will be no such strikes. 

Not only does the right-to-work law deprive the em- 
ployer of equal opportunity to obtain an uncondition- 
al no-strike agreement from the union, it also deprives 
him of a technique for eliminating labor unrest. EKm- 
ployee morale, loyalty and productivity increase when 
the employer signs a union shop agreement. 


Are Right-to-Work Laws Necessary to Protect Em- 
ployees from Excessive and Exclusionary Union 
Initiation Fees and Monthly Dues? 

It has been vigorously contended that right-to-work 
laws are necessary because unions set excessive ini- 
tiation fees and dues which have the effect of depriv- 
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ing many would-be employees without much money 
from employment where union security agreements 
exist. This argument in favor of right-to-work laws 
is unsound for at least three reasons. 

First, the employee is already protected by that 
provision of the Taft-Hartley Act which makes it a 
union unfair labor practice to require employees to 
pay fees or dues which the Labor Board “finds exces- 
sive or discriminatory under all the circumstances.” 
Second, assuming that the Labor Board is not doing 
its job, a simple state law prohibiting excessive union 
fees and dues would protect the employee without at 
the same time penalizing all unions, regardless of all 
other factors. Third, union fees and dues are not 
excessive. 

A study of 194 unions with a declared membership 
of 17,513,514 reveals that 179 of these unions (member- 
ship of 17,302,283) have constitutional provisions cov- 
ering the amount that can be charged by way of an 
initiation fee. Thirty-six of them specify a single fee, 
the most frequent being $5.00. Kighty-two of them 
have constitutions that permit the local to determine 
the fee within certain limits. Five dollars is the most 
frequent minimum initiation fee, $10.00 is the most fre- 
quent maximum. The others set either a minimum or 
a maximum, and leave the exact amount up to the 
locals. 

The unions in the garment and textile industries are 
on the average among those which have the lowest 
initiation fees. Unions having the highest initiation 
fees are those in the building and construction trade 
industries. 

Dues charged union members are uniformly low. 
Opposition to raises in union dues exists in almost 
all unions, and the pleas of officers for increases, un- 
less a good case for the change is presented, are often 
rejected. In eighty labor organizations most workers 
could earn their monthly dues by under two hours 
of work. High dues, where they exist, like high initia- 
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tion fees are closely related to beneficiary activities 
and, consequently, part of the dues is an insurance 
premium against death, illness, or unemployment. 


Are Right-to-Work Laws Necessary to Protect Em- 
ployees from Exclusionary Union Admission 
Practices? 

It is argued that unions close their membership to 
qualified job seekers, and that this bars them from 
employment opportunities where the union shop exists. 

There is no doubt but that restrictive union admis- 
sion policies when coupled with a union shop agree- 
ment might well bar otherwise qualified workers from 
employment opportunities. The answer to this prob- 
lem, however, does not lie in enactment of a right-to- 
work law, for this punishes the unions which condemn 
as well as the unions which condone discriminatory 
admission practices. The answer to this problem giv- 
en by Congress in both the Railway Labor and the 
Taft-Hartley Acts is to permit the union shop but to 
prohibit the discharge of those non-union members to 
whom membership was not available “on the same 
terms and conditions generally applicable to other 
members.” The evil of discriminatory union admis- 
sion policies lies in the existence of the closed union, 
not in the existence of the closed or union shop. 


Are Right-to-Work Laws Necessary to Protect Em- 
ployers from Discriminatory Expulsion Policies? 

It is also argued that right-to-work laws are neces- 
sary because unions expel their members for arbitrary 
reasons, thereby depriving them of employment op- 
portunities where the union shop contract is in effect. 
Right-to-work laws, however, do not seem justified 
on this score. First of all, the Taft-Hartley Act now 
prohibits an employer from discharging an employee 
expelled from his union so long as the employee con- 
tinues to tender union dues. More importantly, and all 
apart from the protection afforded by the Taft-Hart- 
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ley Act, very few persons are expelled from unions; 
those persons who are expelled generally deserve to 
be expelled; and the courts prohibit unions from expel- 
ling those members who should not be expelled. 

Union discipline is not imposed arbitrarily. The con- 
stitutions of 194 unions require that the member be 
given charges, trial before the local union, and op- 
portunity to appear at all hearings, to testify, and pre- 
sent evidence in his own defense. Charges generally 
involve serious matters, and the trials are fair. 


Are Right-to-Work Laws Necessary to Protect Employ- 
ees from Communists and Gangsters? 

Out of the 194 national unions operating through 
more than 75,000 locals, there are undoubtedly some 
that contain Communist or gangster leadership. How- 
ever, the dissatisified union member has ample oppor- 
tunity to oust the leadership he dislikes, and has ex- 
ercised this opportunity on numerous occasions. 

First, under the so-called “schism” doctrine, locals 
in large number vote themselves out of a Communist 
or racketeering dominated parent organization. 

The union member can change his affiliation upon 
expiration of the company-union contract. In a single 
brief two-year period, some 367,470 American workers 
were involved in elections to change their union bar- 
gaining agent. Still another remedy is available to 
the dissatisfied member. Within the period covered 
by the company-union collective bargaining agreement 
he can vote out (decertify) a union by a procedure 
which is identical to the one by which he voted in the 
union. In a seven-year period, there were a total of 
2,804 “decertification” elections, in 68 per cent of 
which the union was voted out. 

The introduction of the union shop has been known 
to eliminate racketeering. In the maritime industries, 
for example, the “shape up,” a method of recruit- 
ment whereby job applicants assemble and are selected 
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by employer representatives, led to kickbacks, loan 
sharks, and ultimate corruption in many forms. All 
this was eliminated by the closed shop. 

Without examining further the contention that the 
union shop increases internal union democracy, the 
facts remain that (1) union members have ample op- 
portunity to rid themselves of union leaders they dis- 
like, an opportunity which has been and is now being 
exercised; and that (2) right-to-work laws to date 
have had no effect in the elimination of corrupt union 
leadership. 


Are Right-to-Work Laws Necessary to Protect Indi- 
vidual Freedom? 

The primary issue in the right-to-work law fight 
is the morality of the union shop. 

Proponents of the law comment that “No other pri- 
vate organization has the right to conscript members” 
and also point out that (1) an individual’s religious 
conviction may prevent his membership in a union 
and that (2) a union member’s dues may be used to 
support a political candidate he dislikes. Opponents 
of right-to-work laws belittle the importance of the 
“right” protected by right-to-work laws and impugn 
the motives of their proponents. 

The issue of individual freedom, unlike the issues 
previously discussed, does not lend itself to an evi- 
dentiary approach. All that can be done, other than 
restate the contesting arguments, is to point out the 
following: Constitutionally, there is no objection to 
either a law which bans the union shop or to a law 
which permits a union shop. Ethically, the clergy are 
divided; but most of the organized religious groups 
and most of the articulate clergymen who speak favor 
the union shop. 


Conclusion 
The union shop contract is essential to the very 
existence of unions in some industries, and conducive 
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to better labor-management relations in all. The over- 
whelming majority of employees affected want the 
union shop, as do those employers with firsthand ex- 
perience. The evidence indicates that there is no valid 
reason why the payment of union dues as a basis of 
continued employment should not be left to agreement 
by management and labor through the process of col- 
lective bargaining. 

The Taft-Hartley union shop does not require the 
individual employee to comply with union policy, or 
even to join the union. It only requires him, if em- 
ployed in a shop where the union and management 
have negotiated a union security agreement, to pay 
his proportionate share of the union expenses. There 
seems no valid reason why this individual’s asserted 
freedom to refrain from paying his share of the costs 
(usually an amount equivalent to two hours’ pay) 
should be given preference to the asserted freedom 
of union members not to associate themselves with 
a person they consider a “free rider.” To this con- 
clusion the writer would make one exception: the em- 
ployee whose religious beliefs and moral scruples pre- 
vent him from making financial contributions to a 
union should not be discharged for exercising his rights 
of conscience. This individual, however, should be re- 
quired to demonstrate his good faith by paying an 
amount equivalent to union dues to a charitable or- 
ganization mutually acceptable to the employee and 
the union. 

The current right-to-work law drive is not without 
precedent. The underlying purpose of all these drives 
is to hamstring union effectiveness. So long as unions 
must fight for the right to exist, so long as the prin- 
ciple of good faith collective bargaining is denied in 
large quarters, unions need and should have the free- 
dom to protect themselves by permission to negotiate 
for and enter into union security agreements. 
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MINORITY UNION’S CUSTOMER APPEALS AND 
“WE DO NOT PATRONIZE” LIST ARE PRO- 
TECTED FREE SPEECH 


Condensed from 45 Virginia Law Review 744-748 (June 
1959) and printed with permission from Virginia Law 
Review. Business address: Virginia Law Review, Clark 
Memorial Hall, Charlottesville, Virginia. Single copy 
price, $2.00. 


NLRB v. International Ass’n of Machinists, 263 F.2d 
796 (9th Cir. 1959) 

The decisions of the Ninth Circuit in the present 
ease and of the District of Columbia Cireuit in Curtis 
Bros., Inc., candidly underscore the difficulties in- 
volved in balancing the restrictions on coercive conduct 
in the LMRA with the free speech guarantees of the 
Constitution. Considering the Curtis case in the light 
of the Court’s decision in International Bhd. of 
Teamsters v. Vogt, Inc., it would appear that the 
Board’s ban on peaceful picketing would not constitute 
an abridgement of free speech. But in the principal 
case the Board extends the Curtis doctrine to include 
blacklisting and appeals to customers, actions which 
the court of appeals felt were protected by the first 
amendment. It is the Board’s position that a violation 
of section 8(b)(1)(A) occurs whenever either peaceful 
picketing or blacklisting is used to coerce employees, 
directly or indirectly, in the exercise of their section 
7 rights. If the Board is correct in now viewing picket- 
ing in terms of the objective of the union as well as 
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the manner in which the picketing is conducted, then 
it would seem that the difference between blacklisting 
and peaceful picketing is only one of form. In such 
a situation, it is difficult to see how one form of 
economic coercion could be protected free speech when 
the other is not. 

Accepting the conclusion that in this context black- 
listing and peaceful picketing are factually indis- 
tinguishable forms of coercion, the issue remains as 
to whether the Board is correct in interpreting section 
8(b)(1)(A) as outlawing such practices. The Ninth 
Circuit feels that Congress must speak more clearly if 
it wishes the Board’s decision upheld. Thus, the stage 
is set for the Supreme Court. If dicta in Garner 
v. Teamsters Union and Vogt are indicative, then it 
may be expected that the Board’s interpretation will be 
accepted. If, however, the Court fails to find the 
necessary authority in section 8(b)(1)(A) to sus- 
tain the NLRB, then Congress should amend the 
LMRA so as to provide additional restrictions on union 
activity which coerces employees in the exercise of 
their guaranteed rights. 


NATIONAL LABOR RELATIONS BOARD LACKS 
AUTHORITY TO RESTRAIN UNION CON- 
DUCT AFFECTING EMPLOYERS NOT IN- 
JURED BY ASCERTAINED UNFAIR PRAC- 
TICES 


Condensed from 72 Harvard Law Review 1577-1581 (June 
1959) and printed with permission from Harvard Law 
Review. Business address: Harvard Law Review Asso- 
ciation, Cambridge 38, Massachusetts. Single copy price, 
$1.50. 


International Brotherhood of Teamsters v. NLRB, 
262 F.2d 456 (D. C. Cir. 1958) 


The union induced some of its members to cease 
handling freight shipped by Clark Brothers Transfer 
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Company or Coffey’s Transfer Company, two motor 
carriers from which the union was seeking recognition 
without being certified. After Clark and Coffey filed 
charges alleging unfair labor practices, the union 
agreed to a settlement with the NLRB which required 
it to discontinue this conduct and to post notices of 
discontinuance. When members inquired about the 
meaning of the notices and whether they should now 
handle Clark and Coffey freight, union officials ei- 
ther refused to discuss the issue or told them to read 
the notices. Shortly thereafter, the union caused an- 
other Teamster local to strike against Darling Trans- 
fer Company because Darling had handled Clark and 
Coffey freight (and there were) unlawful secondary 
boycotts against two additional employers. As a re- 
sult, the settlement agreement was vacated. The 
NLRB then found that by its ambiguous answers as 
well as its conduct prior to the settlement agreement 
and later actions which led to the Darling strike, the 
union had induced employees of secondary employers 
to strike and refuse to handle goods for purposes pro- 
hibited by sections 8(b)(4)(A) and (B) and that un- 
less restrained it would employ similar tactics against 
other primary employers. It ordered that the union 
cease and desist from bringing unlawful secondary 
pressure on Clark, Coffey, “or any other common ecar- 
rier by motor vehicle in the area over which .. . 
(the union) has jurisdiction.” On cross petitions by 
the union to review and set aside the order and by 
the NLRB for enforcement, held, order modified to 
exclude “other employers” from its operation and en- 
forced as modified. When viewed in connection with 
the union’s other activities, its answers to inquiries 
concerning the notices could be found to be unfair 
practices. However, the Board is not authorized to 
restrain the union’s activities affecting employers 
other than Clark and Coffey. _ 
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The union contended that by posting notices and 
allowing employees to interpret them for themselves, 
it had fully complied with the stated conditions of the 
settlement, and that its failure to take further affirma- 
tive action not demanded by the Board should not 
constitute an unfair labor practice. If the settlement 
agreement foreclosed consideration of the union’s pri- 
or conduct in appraising its subsequent activities, this 
contention might be valid, since standing alone the 
union’s answers do not seem to contradict the notices. 
However, since the Darling strike was a subsequent 
unfair labor practice independent of the union’s 
pre-settlement activities, the Board was clearly author- 
ized to vacate the settlement and consider all the cir- 
cumstances. Although the court indicated that the re- 
sult would be different if the union’s answers were 
the only postsettlement activities alleged as unfair 
practices, it seems that the Board should not be 
barred from considering presettlement activities as 
background in judging postsettlement conduct. 

NLRB orders restraining a union, which had used 
unfair practices against certain employers, from en- 
gaging in such practices against all other employers 
have been enforced in several cases. The basis of these 
decisions was that the Board may prevent unfair labor 
practices which are related to prior unlawful conduct 
and which, in the light of this conduct, appear likely 
to occur in the future. The union contended, how- 
ever, with some support from other decisions, that 
the Labor Board is not empowered to restrain conduct 
beyond the unfair practices actually found. The court 
indicated that under either standard the broad order 
was not justified, since no unfair practices against 
other employers were proved, and the practices 
proved seemed not sufficiently likely to recur. Thus, 
only when the necessity for a broad order is clearer 


than in the present case would the court enforce such 
an order. 


66 





| 
| 
| 




















CASE COMMENTS 


Although the court’s balancing of policies seems 
proper, those considerations which it deemed control- 
ling appear less substantial upon close examination. 
It is true that had the court enforced the order as 
entered by the Board, the number of contempt pro- 
ceedings—in which the court and not the Board makes 
the original determinations of fact and law—would 
be potentially much greater than under the present 
decree. But since the courts apparently defer little to 
the Board’s views when construing section 8(b) (4), 
and since it is the Board which initiates virtually 
every contempt proceeding, thereby retaining the right 
to reach preliminary conclusions on all issues, this 
practice does not seem to alter radically the usual 
allocation of responsibility between the Board and the 
courts. 

Since the courts will generally impose only civil 
penalties for contempt in labor cases, violation of an 
enforcement decree will usually result in a fine to cov- 
er the Board’s expenses of prosecution; criminal pen- 
alties are normally imposed only for further violations. 
Nonetheless, to subject a union to the threat of a large 
fine and the stigma of citation for contempt may in- 
hibit activities beyond those specifically restrained, an 
undesirable result if the lawful activities affected are 
basic to the union’s organizational program. Lawful 
conduct of a type likely to be curtailed by a decree 
restraining unlawful secondary pressure, however, is 
not usually necessary for an effective campaign 
among unorganized workers; all basic means of com- 
munication remain available. 

Despite these considerations, it is arguable that a 
broad order was not justified since an ex parte tem- 
porary restraining order will be available in the event 
of further violations threatening irreparable injury, 
making prospective protection of other employers un- 
necessary. However, since the union evidenced disre- 
gard for the law when it induced the Darling strike 
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in violation of the settlement agreement, and since it 
apparently contemplated an organizational campaign 
in close cooperation with the Drivers Council which 
had already instigated secondary boycotts against two 
additional carriers in the area, it seems that the Board 
was justified in finding that the union was likely to 
apply unlawful secondary pressure against other em- 
ployers. It appears that the broader preventive func- 
tion of the Act may be impaired if, under such cir- 
cumstances, the union is allowed to continue willful 
violations without fear of sanctions, subject only to 
possible future restraint. 


FEDERAL COURTS HAVE JURISDICTION OVER 
UNION SUIT TO ENFORCE VOLUNTARILY 
ARBITRATED AWARD BASED ON RIGHTS 
OF INDIVIDUAL EMPLOYEES 


Condensed from 45 Virginia Law Review 739-742 (June 
1959) and printed with permission from Virginia Law 
Review. Business address: Virginia Law Review, Clark 
Memorial Hall, Charlottesville, Virginia. Single copy 
price, $2.00. 


A. L. Kornman Co. v. Amalgamated Clothing Workers, 
2 Lab. Rel. Rep. (43 L. R. R. M.) 2581 (6th 
Cir. Feb. 25, 1959) 

The court in the instant case has refused to take 
the anomalous position assumed by the North Carolina 
district court in Textile Workers Union v. Cone Mills 
Corp. that a federal district court, while it may spe- 
cifically enforce an agreement to arbitrate, has no 
jurisdiction to enforce an award made pursuant to 
arbitration. The decision does, perhaps, extend one 
step beyond the holding in the Supreme Court land- 
mark case, Textile Workers Union v. Lincoln Mills. 
However, the result is thoroughly consistent with the 
Court’s announced policy of enforcing collective bar- 
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gaining agreements as a method of maintaining labor 
peace. The restrictive view of federal jurisdiction 
in this area is probably the result of efforts to recon- 
cile Lincoln Mills with Association of Westinghouse 
Salaried Employees by distinguishing between union 
rights and those of employees. Since the ultimate 
source of dispute in both cases was individual rights, 
the distinction seems dubious. That Lincoln Mills 
represented a significant and basic departure from 
Westinghouse would seem plain from reading the 
vigorous dissent in the Lincoln Mills case by Justice 
Frankfurter, who wrote the opinion of the court in 
Westinghouse. Moreover, while the initial extension 
of federal substantive law under 301(a) may have 
been questionable, limiting its application under the 
Cone Mills distinction serves no rational purpose. 
Accordingly, it is submitted that the Court can give 
full effect to the underlying policy of the LMRA only 
by recognizing the implications of the Lincoln Mills de- 
cision in expanding federal jurisdiction. 


EXTORTION FROM CONTRACTOR SUPPLYING 
MATERIAL FOR CONSTRUCTION OF A 
STEEL MILL HELD TO AFFECT INTERSTATE 
COMMERCE UNDER HOBBS ACT 


Condensed from 107 University of Pennsylvania Law Re- 
view 1062-1068 (May 1959) and printed with permission 
from University of Pennsylvania Law Review. Business 
address: University of Pennsylvania Law School, 3400 
Chestnut Street, Philadelphia 4, Pennsylvania. Single 
copy price, $1.50. 


United States v. Stirone, 262 F.2d 571 (3d Cir. 1958), 
cert. granted, 27 U. S. L. Week 3303 (U. S. April 

27, 1959) (No. 722) 
The court of appeals held that extortion from a 
subcontractor supplying materials for the construction 
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of a plant which, when completed, would produce 
goods which, if successfully marketed, would be 
shipped out of state, was sufficiently close to inter- 
state commerce to be within the statutory language of 
the Hobbs Act. 

In holding that the extortion in the instant case af- 
fected commerce sufficiently to fall within the scope 
of congressional regulation, the court relied on several 
cases decided under the Fair Labor Standards Act. 
It would seem that in seeking analogies to determine 
whether or not commerce has been “affected” under 
the Hobbs Act, the court might well have referred 
rather to another statute which similarly seeks to 
realize the full reaches of the constitutional commerce 
power. The National Labor Relations Act, which em- 
powers the NLRB “to prevent any person from en- 
gaging in any unfair labor practice . . . affecting 
commerce,” has produced voluminous litigation on the 
commerce question. 

However, analogies from the area of social legisla- 
tion to the area of criminal law may not be entirely 
proper. While it is clear that assertion of federal ju- 
risdiction may be necessary in cases where interstate 
relationships give rise to ineffective state criminal law 
enforcement, it would seem that these problems of 
state enforcement arise principally with respect to 
crimes committed against commercial instrumentalities 
or directly affecting the shipment of goods in inter- 
state commerce, and that only in those cases is there 
a special federal competence to supplement or replace 
state enforcement. Moreover, if the broad scope giv- 
en to commerce in the instant case be coupled with 
the inclusive definitions of the crimes in the statute, 
virtually no extortion or robbery will be beyond the 
federal prosecutor’s power. It is submitted, therefore, 
that the commerce clause when used as the constitu- 
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tional justification for federal criminal legislation 
should not be extended to the limits to which the 
courts have applied that power in economic and so- 
cial legislation. It is plausible, then, that the term 
“affecting commerce” as used in the Hobbs Act 
should be constitutionally restricted to cases in which 
the crimes of robbery and extortion directly affect the 
actual movement of goods in interstate commerce or 
the instruments by which such goods are transported. 
In fact, the bulk of the cases reaching the appellate 
courts under the Hobbs Act appear to fall within this 
limitation. Such a limitation would best accord with 
the traditional balance of federal and state functions. 
The federal government, however, rather than restrict- 
ing its prosecutions, has begun to regard the areas 
covered by the Hobbs Act as its peculiar preserve. 
To the extent that state law enforcement may thus 
be caused to atrophy, a proper accommodation be- 
tween the two governmental units would seem to re- 
quire that the emphasis of national power be focused 
on aiding state law enforcement and on intergovern- 
mental cooperation in those areas where interstate 
economic and commercial relationships make difficult 
an efficient state criminal administration. 


NO EXTRINSIC EVIDENCE WILL BE ADMISSIBLE 
IN A REPRESENTATION PROCEEDING FOR 
THE PURPOSE OF DETERMINING THE VA- 
LIDITY OF A UNION SECURITY OR CHECK- 
OFF CLAUSE IN A CONTRACT FOR BAR 
PURPOSES 


Condensed from 5 Howard Law Journal 132-136 (Janu- 
ary 1959) and printed with permission from Howard 
University School of Law. Business address: Washing- 
ton 1, D. C. Single eopy price, $1.50. 
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Keystone Coat, Apron & Towel Supply Company, 121 
N. L. R. B. No. 25 (1958) 

The National Labor Relations Board found: (1) that 
the alleged “union shop” clause of the current agree- 
ment, which did not provide for the 30-day grace 
period exceeded the permissive limits of union securi- 
ty allowed in Section 8(a)(3) and was essentially a 
closed shop-preferential hiring provision; (2) the 
clause providing for the compulsory check-off of union 
dues, initiation fees, fines and assessments, evidently 
without individual written authorizations, did not con- 
form with Section 302 of the Act; (3) intervenor had 
not complied with Section 9(f), (g) and (h) during 
any of the critical periods prescribed by the Act, and 
this, apart from any other consideration, voided the 
current agreement as a bar to an election. 

To support its contention that the existing agreement 
was a bar, intervenor sought to introduce testimony 
to show that there had been a variance from the writ- 
ten agreement as a result of an “oral understanding” 
relative to the time within which newly hired em- 
ployees would be required to join; and that in practice 
there was an “open” and not a “closed shop.” The 
hearing officer sustained objections by the petitioner 
to this line of inquiry on the grounds that extrinsic 
evidence was not admissible in a representation pro- 
ceeding for the purpose of determining the validity 
of a union security or check-off clause, in a contract 
for bar purposes, when such clauses do not conform 
on their face to the requirements of the Act. 

It was contended that this ruling, so adopted, creat- 
ed a disadvantage not only to those who deliberately 
used ambiguous provisions to infringe upon the rights 
of individual employees, but would also be detrimental 
to those, who because of carelessness, ineptitude, or 
oversight, failed to make their union security provi- 
sions comply with the Act. 
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The Board answered that there was no merit in the 
contention that the introduction of extrinsic evidence 
should be permitted for the purpose of showing 
that the parties orally agreed to modify the union se- 
curity clause to make it conform to the statutory re- 
quirements. Prior representation proceedings had 
demonstrated that the permissive use of extrinsic evi- 
dence generally protracted the hearings. Moreover, 
representation proceedings, which are investigatory in 
character, do not afford satisfactory means for de- 
termining matters that essentially are subjects prop- 
erly encompassed by adversary unfair labor practice 
proceedings with their accompanying safeguards. 
Adoption of the rule proposed, in the opinion of the 
Board, would ignore completely the realities of the 
situation, because it would result in the Board giving 
effect to clauses clearly illegal on their face. 

Prior to the Keystone decision, the Board had been 
re-evaluating various aspects of its contract bar doc- 
trine, for the purpose of achieving clarity and sim- 
plicity in this field of Board law. In furtherance of 
these objectives, the Board had re-examined its rules 
concerning union security and related provisions. It 
was determined that a contract containing a union se- 
curity clause which did not conform on its fact to the 
requirements of the Act or which had been found to 
be unlawful in an unfair labor practice proceeding 
would not bar an election. 

The trend of the Board to admit parol evidence 
in representation cases, in determining intent and 
practice, moved somewhat closer to the interpretative 
ground rules adhered to in unfair labor practice cases 
and was a clear departure from its earlier procedure 
as set out in the Hager-Hinge case. The instant case, 
to this extent, amounted to a readoption of the Hager- 
Hinge principle. 
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With respect to the check-off provision the Board 
initially applied the Hager-Hinge principle, holding 
that the mere existence of such a provision not in ac- 
cord with the limitations of Section 302 removed a 
contract containing such a provision as a bar. Later, 
the Board held that the one year limitation on author- 
izations need not be spelled out, and that considera- 
tions as to the legality of check-off provisions under 
Section 302 as well as the legality of check-off prac- 
tices apart from provisions of the contract were irrel- 
evant and immaterial to the contract bar issue. In the 
American Dyewood case the Board held that an in- 
valid union security clause was sufficient to serve as 
a bar where there was a clear and unequivocal deferral 
clause or elimination of the unlawful provision. How- 
ever, all these and other prior decisions were inferen- 
tially overruled in the instant case. 

The rule simply requires a Board finding that for 
contract-bar purposes only, the questioned union secu- 
rity or check-off provision is, or is not sufficient to 
permit the contract containing it to operate as a bar 
to an election. The rule also eliminates all extrinsic 
evidence for the purpose of showing that the parties 
orally agreed to modify such a clause to make it con- 
form to the statutory requirements. 

These changes, which are obviously basic, should 
achieve clarification and simplicity in a segment of 
contract-bar law that is considerably fraught with 
complexity and varying interpretations. Such changes 
should benefit all parties because they should know 
precisely what is expected of them and their contracts 
should tend to conform to the requisites. 
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STATE COURT HOLDS UNION MUST REINSTATE 
AND COMPENSATE MEMBERS WRONG- 
FULLY EXPELLED FOR INTRA-UNION PO- 
LITICAL ACTIVITY 


Condensed from 59 Columbia Law Review 190-201 
(January 1959) and printed with permission from Colum- 
bia Law Review. Business address: Kent Hall, Columbia 
University, New York 27, New York. Single copy price, 
$1.50. 


Madden v. Atkins, 4 N.Y.2d 283, 151 N.E.2d 73, 174 
N.Y.S.2d 633 (1958) 


Labor unions were early characterized as unincor- 
porated associations not for profit and thus were 
governed by legal principles which had been formu- 
lated for social and benevolent organizations. One im- 
portant consequence has been judicial reluctance to 
impose external standards of protection for intra-union 
political activity when a former union member has 
sought reinstatement to membership after expulsion 
for such activity. Even when reinstatement has been 
ordered by the courts, an unwillingness to recognize 
non-profit associations, and thus labor unions, as 
legal entities has often prevented recovery of damages 
by the expellee. The recent New York case of Madden 
v. Atkins considered both of these problems in a deci- 
sion which apparently has made effective remedies 
against the union more readily available. 


I. THE CASE 


After losing a bitterly contested election within their 
local union, plaintiffs formed an intra-union organiza- 
tion to work “for better trade unionism” in the local, 
Expressly disclaiming any intention of initiating a 
dual union, plaintiffs in their leaflets declared that 
their organization would bring to the local the bene- 
fits of a two-party system. They were subsequently 
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expelled from the union by a majority vote of the 
membership in attendance at a union meeting, on 
charges of creating a dual union, advertising their 
organization in a labor newspaper, inviting and allow- 
ing nonmembers to attend unauthorized meetings, and 
distributing defamatory circulars during an election. 
Special term dismissed plaintiffs’ complaint for rein- 
statement and damages; the appellate division ordered 
reinstatement but denied damages. On cross appeals 
the court of appeals held that the plaintiffs had not 
been engaged in dual unionism or other conduct in- 
imical to the union and therefore could not be ex- 
pelled for seeking to influence union policy and elec- 
tions by democratic means. It was further held that 
damages can be recovered from the union treasury 
when a wrongful expulsion has been brought about by 
what the union constitution deems to be an act of the 
membership. 


II. JUDICIAL STANDARDS FOR PROTECTING INTRA- 
UNION POLITICAL ACTIVITY 


Regardless of the theory relied upon for interven- 
tion, the courts generally have looked to the union 
constitution as a standard for judging the legality of 
an expulsion or other union disciplinary proceeding 
by interpreting this “contract” and determining the 
sufficiency of the evidence supporting the alleged mis- 
conduct. 

The opinions in the several stages of the instant case 
evidence divergent standards for judging the legality 
of expulsions for intra-union political activity. Special 
term limited its function to deciding whether there was 
any evidence to support the conclusion that plaintiffs 
were guilty of conduct inimical to the union, thus leav- 
ing almost exclusively to the union the determination 
of standards of allowable intra-union political activity. 
The appellate division, after finding that the alleged 
offenses were not specifically prohibited by the union 
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constitution, departed from the contract theory, not 
only by imposing requirements of procedural “due 
process,” but, more significantly, by imposing mini- 
mum standards of protected intra-union political ac- 
tivity, the union constitution notwithstanding. The 
court of appeals, adopting the broadest of the theories 
advanced by the courts below, held that as a matter of 
public policy, “the price of free expression and of 
political opposition within a union cannot be the risk 
of expulsion or other disciplinary action.” The court’s 
emphasis indicates that, in addition to the protection 
provided by the contract theory, a minimum judicial 
standard of protected intra-union political activity will 
be enforced. 

External imposition of such a minimum standard 
seems desirable, since the need for a workable 
mechanism by which to balance the necessity for union 
autonomy and unity with traditional concepts of in- 
dividual freedom cannot be met by contract analysis, 
which inadequately poses the problems for this pur- 
pose, and since the terms of this “contract” are sub- 
ject to the will of the union majority, if not the union 
leadership, and thus are not likely to afford effective 
protection for intra-union political opposition by mi- 
nority elements. Self-reform of internal union stand- 
ards and disciplinary procedures should be encour- 
aged. By indicating a greater likelihood of judicial 
intervention and of potential union liability for dam- 
ages, the instant case may afford an incentive for un- 
ions to set up in their own constitutions standards of 
permissible intra-union political activity similar to the 
AFL-CIO Codes of Ethical Practices, and to establish 
independent boards to review union disciplinary pro- 
ceedings. 


III. UNION LIABILITY FOR WRONGFUL EXPULSION 


In the instant case, the court expressly rejected the 
necessity for a showing of fraud, bad faith, or knowl- 
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edge of the illegal expulsion by each and every mem- 
ber in order to hold the union liable. Rather, “the act 
of expulsion will be regarded as the act of the union,” 
when it has been sanctioned by an authorized vote of 
less than all of the membership, or where effectuated 
by union representatives possessing expressly delegat- 
ed disciplinary power. Furthermore, the court con- 
cluded that there had not been sufficient participation 
by the membership for individual liability to attach. 
By so providing for entity liability, the court ap- 
parently has added significance to the provisions in 
the New York General Associations Law allowing suit 
against unions not by overruling prior interpretations 
that these provisions were merely procedural enact- 
ments, but by modifying the common-law rules to be 
applied within their procedural framework. The like- 
lihood that the court’s new concept of union liability 
will not be limited to wrongful expulsions is indicated 
by the court’s intimation that this reasoning may also 
be applicable to libel actions against unions. 

The instant case not only assures the wrongfully ex- 
pelled member rounded relief, but encourages unions 
to postpone expelling disciplined members pending 
litigation. Moreover, by distinguishing union liability 
from individual liability, and by restricting the ap- 
plicability of strict agency principles to the latter, the 
court has achieved the desirable result of increasing 
union responsibility without contemporaneously sub- 
jecting individuals to unwarranted personal liability. 
The instant case would seem to represent one more 
phase of a continual process on both federal and state 
levels to recognize unions as legal entities for many 
purposes, in response to the realities of present-day 
unionism and industrial relations. Furthermore, this 
process may have so undercut the traditional concept 
of unions that state courts should modify their previ- 
ous theory to accord with changed conditions and hold 
unions to be legal entities for all purposes. 
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IV. FEDERAL LAW 


A. NLRB Remedies and Pre-emption 


A wrongful expulsion from a union can lead to an 
unfair labor practice by the union under the Taft- 
Hartley Act if the union should cause or attempt to 
cause an employer to discriminate against an employee 
who has been expelled for reasons other than non- 
payment of dues. The NLRB can assess damages 
against the union for lost wages resulting from such 
conduct without requiring proof of actual authoriza- 
tion or ratification of the discrimination by the entire 
union membership; however, it is powerless to rein- 
state the expellee to union membership. In Interna- 
tional Ass’n of Machinists v. Gonzales, however, the 
Supreme Court preserved to the states remedies such 
as were exercised in Madden by holding that state 
courts still have jurisdiction to entertain wrongful 
expulsion suits and to award back pay in addition to 
other damages. 


B. Possible Judicial Intervention Under Federal Law 


It is possible that a limited right to participate in 
union matters may follow as a matter of federal as 
well as state law, where federal regulatory legislation 
is applicable. The analogy between unions and legis- 
latures drawn by Chief Justice Stone in Steele, togeth- 
er with the emphasis in a number of other Supreme 
Court opinions on protecting the vitality of democratic 
political processes and the freedom of expression nec- 
essary therefor, suggests that the doctrine of fair rep- 
resentation could be extended to grant to all members 
of the bargaining unit, regardless of union member- 
ship, a right to vote and participate in union matters 
pertaining to the collective bargaining process. 
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The union-legislature analogy further suggests that 
the rights which government must respect under the 
first amendment may also be binding on unions. Al- 
though first amendment restrictions are not applicable 
to private individuals or groups, requisite federal ac- 
tion might be found either in the certification pro- 
cedures of the NLRB or by holding that unions have 
become agents of the federal government through ac- 
quisition of powers, such as exclusive bargaining 
rights, partially derived from congressional legisla- 
tion. This possibility is indicated by the express reser- 
vation by the Supreme Court of the question of the 
validity of conditions imposed on union members 
which might be contrary to the first amendment, at 
least where union membership is compulsory. 


UNEMPLOYMENT DUE TO A PENSION PLAN 
CONTAINED IN A COLLECTIVE BARGAIN- 
ING CONTRACT NOT COMPENSABLE UNDER 
MASSACHUSETTS EMPLOYMENT SECURITY 
LAW 


Condensed from XXXIX Boston University Law Review 
124-130 (Winter 1959) and printed with permission 
from The Boston University School of Law. Business 
address: 11 Ashburton Place, Boston, Massachusetts. 
Single copy price, $1.25. 


Lamont v. Director of The Division of Employment 
Security, — Mass. —, 149 N.E.2d 372 (1958) 

Claimants, production workers, are members of Lo- 
cal 946 of the United Automobile, Aircraft, and Agri- 
cultural Implement Workers, the certified collective 
bargaining agent for said employees. On November 
Ist, 1954, a “union-management contract” was en- 
tered into between the company employing the claim- 
ants and the aforementioned union as representative 
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of the collective bargaining unit which encompassed 
the company’s employees. A pension plan for the em- 
ployees of the company was agreed upon by the com- 
pany and the union. Claimants, all of whom were over 
sixty-nine, were retired pursuant to the pension plan 
although some of them were desirous of remaining 
in the company’s employ. Subsequently, the claimants 
made application for unemployment compensation 
benefits under the Massachusetts Employment Secu- 
rity Law. Their claim was denied by a Board of 
Review which held that the claimants’ leaving work 
pursuant to the pension provisions of the contract 
between the employer and the union was not “cause 
attributable to the employing unit or his agent.” The 
claimants appealed to the Supreme Judicial Court. 
The court in the instant case held the problem be- 
fore it to be whether employees retired under a pen- 
sion plan agreed upon by their bargaining agent, 
in spite of the fact they wish to remain employed, 
have left their jobs “without good cause attribut- 
able to the employing unit.” The court affirmed the 
decision of the district court. Where an employee 
is unemployed as a result of a collective bargaining 
agreement made by a union, of which he is a member, 
and his employer, he is not eligible for unemployment 
compensation, since his unemployment is voluntary 
and therefore not attributable to the employing unit 
or its agent. 

The instant case was the first to arise in Massa- 
chusetts wherein an employee was permanently sepa- 
rated from his job due to a pension plan embodied in 
a collective bargaining contract. The court in the in- 
stant case looked to outside jurisdictions. In only two 
other states, New Jersey and Minnesota, had the high- 
est court of the state passed upon the identical ques- 
tion involved here. Both of these states have statutory 
provisions for unemployment benefits similar to that 
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of Massachusetts, and in fact all states have provi- 
sions in their unemployment laws to substantially the 
same effect. Despite the fact that the Minnesota and 
New Jersey courts were applying substantially the 
same law to an identical set of facts, the courts in- 
volved came up with diametrically opposed decisions. 
The New Jersey court in the Campbell case held that 
although treating the leaving of the employees as 
voluntary would not bring the contract within the 
aforementioned section, in practical effect the contract 
operates as an advance surrender of benefits and 
therefore, said the court, “an interpretation of section 
5a of the statute to embrace such a leaving is clearly 
inconsistent with the attainment of statutory objec- 
tives.” 

On the other hand, the Minnesota court in the case of 
Bergseth v. Zinsmaster Baking Company, refused to 
follow the reasoning of the New Jersey court as to the 
purpose of unemployment benefit laws. Rather the 
Minnesota court based its decision on the binding ef- 
fectiveness of the collective bargaining contract inso- 
far as it made claimants retirement voluntary, and, 
also its interpretation of the policy reasons behind un- 
employment compensation. 

The court in the instant case, in supporting its deci- 
sion with the reasoning set forth in the Bergseth case, 
was upholding the efficacy of the collective bargain- 
ing agreement as a means of promoting and maintain- 
ing industrial peace. The court here was not prone to 
subvert the legal effect of collective bargaining agree- 
ments as a means of promoting and maintaining in- 
dustrial harmony for the sake of any humanitarian 
considerations to be obtained by granting unemploy- 
ment benefits to the claimants. Neither was the court, 
it would appear, going to attempt by judicial decision 
to give effect to a legislative intent (subtly manifested 
through the medium of amending decisions contrary 
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to such intent into judicial oblivion) by allowing re- 
covery where the unemployment was the result of a 
collective bargaining agreement. It would seem that 
the Massachusetts legislature could best serve the ends 
of justice and the judicial process, by enacting some 
positive and comprehensive legislation of a scope de- 
signed to prevent such cases as were here litigated 
from arising. 
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ANTI-TRUST 
Unions, Anti-Trust Laws, and Inflation 


Condensed from an article by Frederic Meyers, published 
in I California Management Review, pages 36-42 (Summer 
1959). Business address: Graduate School of Business 
Administration, University of California, Los Angeles 24, 
California. Single copy price, $2.00. 


The cry for impairment of the general economic 
power of unions is “wrong, and even dangerous,” ac- 
cording to the author. The anti-trust remedy is “vain.” 


It is rarely specified precisely what is meant by a 
proposal to put labor under the anti-trust laws. 
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If what is meant is what appears on the surface, 
that is, to apply the language of the Sherman and 
Clayton Acts to trade unions and their activities, 
it probably comes as near to being as meaning- 
less a proposal as any recently advanced. 


For more than 40 years, Professor Meyers reminds 
us, labor unions were subject to anti-trust laws. “I 
think it can fairly be said that, substantively speaking, 
unions are now forbidden almost everything they were 
forbidden in the period of application of the anti- 
trust laws, and a good deal more besides.” 

Reaching the problem “lying somewhere behind this 
slogan,” the author recognizes the feeling that “unions 
have grown somehow too strong, that they constitute 
dangerous ‘monopolies,’ and that something ought to 
be done about it.” However, his thesis is 


that if unions are dangerous aggregations of 
economic power, that power rests on rather dif- 
ferent bases than the kind of power to which the 
Sherman Act was initially and primarily directed. 
A business monopoly of a product or service 
rests on the right of property in the good or serv- 
ice monopolized. That right of property, at least 
until it was modified by the passage of the anti- 
trust statutes, carried with it complete control 
over the decision to release to or withhold the 
goods or service from the market, and the unim- 
paired right to name the price at which it was 
to be sold if at all. 


If unions do monopolize anything, it is labor serv- 
ices. Certainly the relation between a union and 
that which it “monopolizes” is quite different from 
the relation between a business monopoly and 
that which it monopolizes. There is no right of 
property of the labor union in the services of its 
members. In fact, legally and in many ways prac- 
tically speaking, collective bargaining is not con- 
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cerned with arriving at a contract of sale and 
purchase. A union’s power is moderated in a 
fundamental way unlike any threat to the power of 
a business monopoly: its dependence upon the con- 
tinued attachment of its members, and their inde- 
pendent need for continued income. 


COLLECTIVE BARGAINING 
Group Interests in Labor Law 


Condensed from an article by Alfred W. Blumrosen, pub- 
lished in XIII Rutgers Law Review, pages 432-484 
(Spring 1959). Business address: Rutgers Law Review, 
Rutgers University Press, 30 College Avenue, New Bruns- 
wick, New Jersey. Subscription price, $6.00 for Volume 
XII. 


This paper represents “a preliminary effort” to 
apply the group interest concept to some problems in 
labor law, based on the notion that the law is likely 
to remain “confused and unorganized” unless and until 
such a unifying theoretical framework is applied to it. 

The article traces the emergence and recognition of 
the group interest of employees through grant of 
status to its spokesman, the union. Consideration is 
then given to problems posed for the legal system of 
regulating exercise by the union of the power inherent 
in its role as group spokesman. Professor Blumrosen 
traces the cases that served notice of the dominance 
of certain social interests, as in political institutions, 
peace and order, continuous production. He then turns 
to the limitations imposed on the group interest by 
individual interests. 

Having established the utility of group interest as 
an analytical tool, the author undertakes to analyse 
certain contemporary problems in labor law with the 
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help of the concept: (a) organizational or pre- 
recognition picketing, (b) strikers’ rights, (c) racial 
discrimination, (d) union security and religious free- 
dom, (e) union action and technological change. 


PERSONNEL 
A New Concept of Performance Appraisal 


Condensed from an article by Kenneth E. Richards, pub- 
lished in XXXII The Journal of Business, pages 229-243 
(July 1959). Business address: The University of Chicago 
Press, 5750 Ellis Avenue, Chicago 37, Illinois. Single copy 
price, $2.25. 


This article presents a new concept of performance 
appraisal, developed by United Air Lines after three " 
years of study. Instead of using personal appraisal , 
for salary administration, promotion or internal con- 
trol, the program limits its use in those areas. “We ; 
believe assisting the employee to maintain satisfactory 
performance on his present job is a worthwhile ob- 
jective in itself and have other programs for admin- 
istering salaries and appraising potential,” the author 
(personnel research manager of UAL) states. 

Reasons why appraisal systems are often disappoint- 
ing to management are examined. After presenting an 
imposing array of weaknesses and limitations, the 
question is posed: what is the value of such a program? 
The new concept is that performance appraisal is a 
supervisory tool, not a management tool—i. e., a coun- 
selling and interview opportunity. Purpose of the 
airlines program is “to give supervisors some under- 
standing and insight into why people behave like peo- 
ple.” The article concludes with a description of the 
program in action. 
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ARBITRATION 


Reflections Upon Labor Arbitration 


Condensed from an article by Archibald Cox, published in 
72 Harvard Law Review, pages 1482-1518 (June 1959). 
Business address: The Harvard Law Review Association, 
Gannett House, Cambridge, Massachusetts. Single copy 
price, $1.50. 


A “new environment” of labor relations has been 
created by section 301 of the Labor Management Re- 
lations Act and the Lincoln Mills decision. “For better 
or worse,” according to Professor Cox, “they bring 
the courts into grievance adjustment . . .” Whether 
the result will be better or worse will depend, in the 
author’s view, upon the reaction of the courts and the 
specialists concerned with grievance arbitration. If 
the courts impose their construction of wills, trusts, 
and commercial contracts upon the interpretation of 
collective agreements, there may result severe damage 
to labor arbitration and industrial relations. The pro- 
fessor’s hope is that a philosophy of grievance arbitra- 
tion may be “articulated in terms susceptible of appli- 
cation by the courts.” 

The author notes ruefully that there is “a wide and 
distressing gap between the judicial conception of the 
function of arbitrators and the views of the profes- 
sion.” There follows a discussion of why the division 
of opinion has occurred, and to an analysis and 
synthesis of “our notions” concerning the interpreta- 
tion of collective agreements that might pave the way 
to a “wiser definition” of the proper roles of court and 
arbitration. 

Much of the conflict between judicial and arbitral 
thinking is probably explained, in the author’s view, 
by failure to recognize that “interpretation and appli- 
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cation” of a collective agreement through grievance 
arbitration “is not limited to documentary construction 
of language.” The nature of the agreement calls for 
arbitrators “to create and apply an industrial juris- 
prudence unrestricted by the bare meaning of its 
words.” The author concludes with a section consider- 
ing the bearing of his rationale upon the respective 
functions of court and arbitrator, with particular ref- 
erence to the problem of arbitrability. 


ARBITRATION 
A Factorial Study of Labor Arbitration Cases 


Condensed from an article by Donald W. Drewes and 
Robert E. Blanchard, published in 12 Personnel Psychol- 
ogy, pages 303-310 (Summer 1959). Business address: 
Personnel Psychology, Inec., P. O. Box 6965, College Sta- 
tion, Durham, North Carolina. Single copy price, $2.50. 


There are a large number of grievances held to 
be accountable for grievances which lead to arbitration 
cases. Some may be mutually exclusive and unique in 
a particular grievance. However, some may be related 
to others. “The primary purpose of the present study 
was an attempt to group or reclassify these variables 
on the basis of any interrelationships that may have 
existed,” thus leading to a better understanding of 
labor-management relationships. 

A factor analysis of issues involved was undertaken, 
based on a sample of 120 reported cases. Two judges 
independently classified the issues according to 17 
grievance categories; these categories were then in- 
tercorrelated and factored. 

Five grievance factors were extracted and identified 
as (a) economic security, (b) control of job environ- 
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ment, (c) job status and recognition, (d) union se- 
curity, and (e) power relations. The authors concluded 
that the evidence seems to suggest that “the numerous 
grievance factors generally associated with arbitra- 
tions are indeed superfluous” and may be represented 
by the five factors, of which the most important is 
economic security. 


PERSONNEL 
Manning the Management Team 


Condensed from an article by Clare Fraser, published in 
XXIV The Business Quarterly, pages 21-23 (Spring 1959). 
Business address: The Business Quarterly, School of Busi- 
ness Administration, University of Western Ontario, 
London, Canada. Single copy price, $1.50. 


Three signposts useful in selecting the right man for 
the right management job are discussed. The questions 
that might be directed to the person responsible for 
the manning decision are: 1. On what basis do you in- 
tend to use this opening? 2. Of those you have looked 
at, is your choice most ready to fill the job on the 
basis you have in mind? 3. How will the move affect 
him? 

The author states: 


Protecting the long-term business interest 
through question 1; the job interest through ques- 
tion 2; the person’s interest through question 3— 
this is the stripped-down combination in manning, 
as I have watched it, and taken part in it over 
many years, and in many situations. When used, 
these questions and sound answers to them pro- 
duce appointments which men of good will accept, 
even if they are also-rans, in manning decisions. 
For people respond to decision-making processes 
that are objective, realistic and human in feeling. 
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